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OF THE TORRENS SYSTEM OF 
IN THE UNITED 


EXTENSION 
TITLE REGISTRATION 
STATES. 

On May 30, 1902, the editor of the Crn- 
TRAL Law Journat had the pleasure of ad- 
dressing the Missouri Bar Associatiou on the 
operation of the Torrens System of Title 
Registration Under American Constitutions. 
It was quite a surprise to note how unani- 
mous was the sentiment both of lawyers and 
judges in favor of this advanced step toward 
improving the holding and facilitating the 
transfer of real property. On Saturday May 
31, the association passed a resolution ad- 
dressed to the next Missouri legislature, re- 
commending the appointment of a commis- 
sion to investigate the system of title registra- 
tion and to frame a bill introducing its most 
desirable features into the laws of the state 
of Missouri. 

The same tendency toward the adoption of 
this system is to be observed among the law- 
yers and legislators of other.states. In lowa 
a bill was introduced at the last session of 
the legislature for the appointment of a com- 
mission to draft a bill for the introduction of 
this system into the state of Iowa, but the 
bill failed of passage. Hon. Smith McPherson, 
Judge of the United States District Court for 
the Southern District of Iowa, who was in at- 
tendance upon the meeting of the Missouri Bar 
Association has interested himself very much 
in the principles of this system, and informs 
us that the subject will probably be a very 
prominent one at the next meeting of the Iowa 
Bar Association. Nebraska was more fort- 
unate than Iowa in its endeavor to start the 
legislative ball to rolling, the appointment 
of a commission for the purpose of consider- 
ing the desirability of title registration being 
authorized by the Nebraska legislature in 
1901. Thesame action was recently taken in 
Rhode Island. The commission appointed 
in this state is a very representative one, be- 
ing composed of Hon. John H. Stiness, Chief 
Justice of the Supreme Court, James T‘l- 
linghast, one of the leading lawyers of the 
state, and the Hon. Charles H. Smart, mem- 
ber of the house of representatives. They 





have already agreed upon a bill to be sub- 
mitted to the next session of the legislature. 
In Virginia, at the recent constitutional con- 
vention, a discussion of the Torrens system 
of title registration resulted in the passage 
of the following constitutional amendment: 
‘‘The legislature shall have power to estab- 
lish such other court or courts as itmay deem 
proper for the administration of any law it may 
adopt for the purpose of settlement, regis- 
tration, transfer or assurance of titles to 
lands in the commonwealth, or in any part 
thereof.’”’ Mr. Eugene C. Massie, one of 
the most able champions of title registration 
in that state, says that ‘‘there is nowa gen- 
eral sentiment throughout the commonwealth, 
among all classes of citizens, in favor of the 
Torrens system.’’ { 

The system has already been adopted in 
five states: Massachusetts, Illinois, Minne- 
sota, Oregon and California. In Massachu- 
setts and Minnesota the system has been the 
steadily growing in popular favor and its 
great practical value is being constantly de- 
monstrated. 

The most serious obstacle to the introdue- 
tion of this system into this country bas been 
the question of its constitutionality. This we 
now helieve to be fully established. Tylerv. 
Judges, 175 Mass. 71; State v. Westfall 
(Minn. 1902), 89 N. W. Rep. 175,54 Cent. L. 
J. 290; People v. Simon, 176 Ill. 165. For 
an exhaustive monograph and examination 
of the authorities on this very interesting 
question, see 54 Cent. L. J. 293. 








NOTES OF IMPORTANT DECISIONS. 





NEGLIGENCE — RIGHT TO TRIAL BY JURY 
WHERE Facts ARE UNDISPUTED.—Under con- 
stitutional provisions declaring that the right of 
trial by jury in all civil cases shall remain invio- 
late, a defendant whose negligence is to be de- 
termined in an action for personal injuries is 
entitled to the verdict of a jury, though there 

y be no conflict in the testimony. Such was 
the decision of the Supreme Court of Oregon in 
the recent case of Shobert v. May,66 Pac. Rep. 466. 
Negligence in general has been defined as a fail- 
ure to exercise that degree of care and fore- 
thought which a prudent person might be ex- 
pected to use under similar circumstances. 
Whether certain acts do or do not come witbin 
this definition of negligence is a question for the 
jury. It is not in the province of the court, ex- 
cept upon a motion for a judgment of nonsuit, 
or in pursuance of a request to instruct the jury 


id 
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to return a verdict for the defendant, to estimate 
the degree of care which a prudent man should 
exercise. Crook v. Jadis, 5 Barn. & Adol. 909; 
Vaughan v. Menlore, 3 Bing. *468; Railroad Co. 
v. Spearen, 47 Pa. 300, 86 Am. Dec. 544; Ireland 
v. Plank Road Co., 13 N. Y. 526; Railroad Co. v. 
Stout, 17 Wall. 657, 21 L. Ed. 745. There are 
some authorities which seem to announce a dif- 
ferent rule. Thus, in some cases, the rule is 
stated as follows: ‘‘The question of negligence 
is one of mingled law and fact, to be decided as a 
question of law by the court where the facts are 
undisputed or conclusively proved, but not to be 
withdrawn from the jury where the facts are dis- 
puted and the evidence conflicting.”” Gogg v. 
Vetter, 41 Ind. 228, 13 Am. Rep. 322; Canal Co. 
v. Murphy, 9 Bush, 522. These cases, and others 
in which similar expressions are made, will be 
found to be cases where the facts were not only 
not disputed, but from which the only inference 
deducible conclusively showed that the plaintiff 
had not made out a case of negligence at all. 
The court, after admitting this exception, says: 
‘This is as far as the rule ought reasonably to be 
extended, and in cases where the negligence of 
the defendant is to be determined, nothwith- 
standing there may be no conflict in the testi- 
mony, that party, in our judgment, is entitled, 
under the organic law, to the verdict of a jury, 
unless waived, to the effect that he has not exer- 
cised that degree of care that the law exacts 
under all the circumstances of the case, before he 
can be compelled to respond in damages.”’ 





MUNICIPAL CORPORATIONS — VALIDITY OF 
ORDINANCE PUNISHING A CRIME ALREADY PunN- 
ISHABLE BY THE LAWS OF THE STATE.—Quite an 
important decision was recently handed down by 
the Supreme Court of Wisconsin in the case of 
Ogden v. City of Madison, 87 N. W. Rep. 568, on 
the interesting subject stated in the subcaption 
to this note. In this case it was held that the 
validity of a municipal ordinance prescribing 
punishment by fine and imprisonment as those 
convicted of keeping baudy houses is not affected 
by the fact that the state law makes the same act 
a penal offense and provides for its punishment. 
There is some conflict of authority on this point. 
Some cases hold that when the ordinances and 
state law prescribe a penalty for the same act a 
conviction under one is a complete bar to a con- 
viction under the other. State v. Cowan, 29 Mo. 
330; State v. Welch, 36 Conn. 215; State v. Thgrn- 
ton, 37 Mo. 360; Cassell v. City of Savannah (Ga. 
1900), 35 S. E. Rep. 147; Duryee v. Mayor, 96 N. 
Y.477. The weight of authority, however, seems 
to hold toa contrary doctrine, in line with the 
decision of the court in the principal case. State 
v. Newman, 96 Wis. 258, 71 N. W. Rep. 438; 
Mayor v. Allaire, 14 Ala. 400; State v. Lee, 29 
Minn. 445,13 N. W. Rep. 913; Wong v. Astoria, 
13 Oreg. 538, 11 Pac. Rep. 295; State v. Rob- 
itshek, 60 Minn. 123, 61 N. W. Rep. 1023, 33 L.R. 
A. 33; McInerney v. City of Denver, 17 Colo. 302, 





29 Pac. Rep. 516. The only theory upon which 
the rule announced by the weight of authority 
can be sustained is that what may be a felony or 
misdemeanor under the statute, when dealt with 
by a city by ordinance loses its criminal aspect 
because of its local character, and the greater 
necessity for more stringent police regulation in 
cities. The reason of the rule is also well stated 
in the case of McInerney v. City of Denver, supra: 
‘*‘Whatever may be the gravity of the offense 
against a state law, the fact that the legislature 
authorizes the city to deal with the same subject 
by ordinance indicates that to the legislative 
mind the act also properly constitutes one of 
those petty offenses regarded as local injuries. 
The public welfare, requiring the maintenance of 
peace and good order as well as careful sanitary 
regulations in cities and towns, renders summary 
proceedings in many cases a necessity. And we 
are not now prepared to inaugurate the revolu- 
tion that must follow the announeement of 
the doctrine thata jury trial is an indispensible 
requisite.” 





ATTORNEY AND CLIENT—RIGHT OF FEMALE 
TO GAIN ADMISSION TO THE BAR.—The subver- 
sion of the rights and liberties of women is 
rapidly becoming matter of academic interest only. 
Slowly, as it must be, of necessity, woman is 
gradually breaking the chains that have fettered 
her freedom in professional, business and polit- 
ical life. ‘The absurd injustice of throwing down 
the bars to ignorant men of inferior races and 
permitting them to enjoy all the rights of busi- 
ness, professional and political life, while 
refusing the same privileges to women of high 
culture and training and possessed of property 
interests which they cannot defend or advance in 
any effective manner, is being recognized in 
every state. This is a question of law. not of 
sentiment. An interesting phase of this question 
arose in the case of Jn re Maddox, 50 Atl. Rep. 
487. ‘The controversy was over the right of a 
woman to practice law in Maryland. The statute 
applicable to this subject deals throughout with 
the masculine gender. Another provision in the 
statute provided that *‘the masculine gender in- 
cludes all genders, except where such construc- 
tion would be absurd or unreasonable.” 


The court first entered into a preliminary argu- 
ment to show that the right to practice law is 
not a natural right inherent in everyone, and 
that therefore a female was not entitled to admis- 
sion to the bar independent of legislative author- 
ization. ‘his question, however, was conclu- 
sively settled to that effect by Justice Bradley in 
Bradwell’s case, 16 Wall. (U.S.) 142, 21 L. Ed. 
446. 

The court then took up the question of author- 
ization under the Maryland statute, holdirg that 
since, at common law, females were not eligible 
to practice law, statutes in derogation thereof 
were to be strictly construed, and that therefore 
females were not authorized to practice law un- 
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der the Maryland statute because ofits use of the 
masculine gender throughout, showing the 
intention of the legislature to restrict the 
right to practice law to male citizens. 
The court said: ‘*The rules of the common law 
and the usages of Westminister Hall from time 
immemorial excluded women from practicing as 
attorneys; and those rules, if not those usages, 
were ingrafted on our own jurisprudence more 
than a century and a quarter ago, and are a part 
of that system to-day, unless changed by posi- 
tive legislation. * * * It would be unreason- 
able to ascribe to the word ‘he,’ as used in the 
act of 1898, a meaning which includes a female, 
under the rule of interpretation which declares 
that the masculine shall include all genders, be- 
cause by doing so the policy, the principle, and 
the practice of the common law, actually appro- 
priated by us as a part of our system of judicature, 
would be subverted and revolutionized by a mere 
conjectural inference. To abrogate a long- 
standing and heretofore uninvaded and unques- 
tioned doctrine of the common law merely be- 
cause a rule of interpretation, adopted more 
from a superabundance of caution or asa mat- 
ter of convenience than from any real necessity, 
declares that the masculine shall include all gen- 
ders would attribute to the legislature an inten- 
tion which we find nothing to indicate ever 
.existed.’? This ruleis sustained by the following 
authorities: State v. Boyd, 2 Gill & J. 365; Re 
Goodel, 39 Wis. 232, 20 Am. Rep. 42; Robinson’s 
Case, 131 Mass. 376, 41 Am. Rep. 239; Re Stone- 
man (N. Y.S), 53 Am. Rep. 325; Re Bradwell, 
55 Ill. 535. 

The principal case opposed to the doctrine 
laid down in this case is that of Jn re Leach, 134 
Ind. 665, 34 N. E. Rep. 641, 21 L. R. A. 701. In 
Indiana the statute (Rev. St. 1881, § 962) declared 
that.certain persons, ‘*being voters,’’ could be- 
come members of the bar; yet the court held that 
wowen, though not voters, could be admitted to 
practice law, because they were not excluded by 
the statute. In other words, though the persons 
who were entitled to admission to the bar were 
defined, other and different persons, not within 
the definition, could also be admitted, is not in 
terms excluded. The courtin the Maryland case 
in commenting on this statement of the rule, 
said: ‘*Precisely the reverse of this is the cor- 
rect method of reasoning. It is, as we have 
shown, within the power of the legislature to 
say who may be admitted to the bar. When the 
legislature does say who may be admitted to the 
bar, it of necessity excludes all persons who do 
not come within the designated class. Take the 
Code of this state as it stood before the adoption 
of the act of 1898. It declared that male citizens 
of the state were eligible. According to the 
peculiar reasoning of the Indiana case, though 
the statute distinctly confined the right of admis- 
sion to male citizens, women could have been 
admitted, because they were not excluded by an 
express prohibition. The doctrine is that, un- 





der a statute applicable to a particular class, : 
everybody else, though actually outside the 
class, is included within the class, because not 
specifically excluded from the class. This is ob- 
viously fallacious. ‘The fallacy lies not only in 
asuming that all persons other than those de- 
scribed by the legislatux have the right to prac- 
tice law, but in deciding that a designation of a 
particular class does not of itself necessarily ex- 
clude every person not within the class.”’ 

It might be mentioned that after the decision 
in this case Miss Maddox, the petitioner, im- 
mediately prosecuted her appeal to the legisla- 
ture with complete success. Withina few weeks 
after this decision a law was passed admitting 
women to the practice of law in the state of 
Maryland, a success more remarkable in view of 
the fact that Maryland is a state of the south- 
land where the sentiment against women’s en- 
try into business, commercial and political life 
is most severely frowned upon. 








RIGHTS OF A COVENANTEE UPON 
BREACH OF WARRANTY AGAINST 
INCUMBRANCES. 


By virtue of a covenant the covenantee has 
certain remedies upon breach thereof, de- 
pending upon the nature and scope ef the 
covenant and the injury resulting therefrom. 
As a rule, the law allows an adequate remedy 
for a partial or complete failure of title or 
other character of a breach. As arule, no 
right of action accures to the covenantee 
against incumbrances who has been placed 
in possession by the grantor until there has 
been an eviction by the adverse claimant. 
For, until this takes place, the grantee has 
the quiet and peaceable enjoyment of the 
premises as fully and completely as though 
no incumbrance had existed.! And this is 
the case tifeugh at the time of executing the 
covenant the incumbrance was in existence 
whereby the covenant becomes at once 
technically broken.” But the authorities make 
a distinction on this point when the incum- 
brance is a paramount title in the state where 
the land is situated, or in the United States. 
And asarule the statute of limitations will 
not run against the state or the general gov- 


1 Cheney v. Straube, 35 Neb. 521,53 N. W. Rep. 
479; Northern Pac. Ry. Co. v. Montgomery, 86 Fed. 
Rep. 251; Wyatt v. Dunn, 93 Mo. 459,28. W. Rep, 
402; Thompson v. Brazile, 65 Ark. 495, 498; Red v. 
Hollister, 20 Neb. 112, 29 N. W. Rep. 189; Troxell v 
Johnson, 52 Neb. 46, 71 N. W. Rep. 968; Siebert vy: 
Bergman, 91 Tex. 411,44 8S. W. Rep. 68; Claflin v. 
Case, 58 Kan. 560, 36 Pac. Rep. 1062. 

2 Siebert v. Bergman, 91 Tex. 411, 44S. W. Rep. 68 
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ernment in favor of a claimant of real prop- 
erty. For this and other reasons, therefore, 
it is held that a covenant against incum- 
brances is at once broken when the title is 
in the state notwithstanding the covenantee is 
let in possession.’ Generally speaking, how- 
ever, the statute of limitations will not begin 
to run in favor of a covenantee until there 
has been an eviction. For until then the 
purchaser in possession is in as full enjoy- 
ment of his property as the real owner could 
be,* and in no event will the statute be 
set in motion untilaright to sue on the 
covenant ripens fully.’ And in all cases 
where an outstanding paramount incum- 
brance exists at the time of the execution of 
the covenant, and the grantor, by reason of 
such paramount claim, cannot give posses- 
sion, the covenantee may at once sue for the 
breach, and the statute will accordingly be- 
gin to run atonce.® As a covenant in a 
conveyance is necessarily a written under- 
taking, actions thereon may, as a general 
rule, be brought at any time within the limit 
prescribed by law for bringing actions upon 
contracts in writing.’ But it is not neces- 
sary that there be an actual physicial evic- 
tion of the grantee in order for him to sue 
fora breach of avovenant. ‘‘If the para- 
mount title is so asserted that he must yield 
to it or go out’? his remedy against the 
grantor becomes complete.’ Nor is the cov- 
enantee in such a case bound to sit by and 
permit asale of the property under the 
superior incumbrance as a condiiion prec- 
edent to his right of actionon the cove- 
nant; but he may then buy the paramount 


3 Northern Pac. R. Co. v. Montgomery, 86 Fed. 
Rep. 251. 

4 Wyatt v. Dunn, 93 Mo. 459,2 S. W. Rep. 402; 
Cheney v. Straube, 35 Neb. 521, 53 N. W. Rep. 479. 

5 Siebert v. Bergmen, 91 Mo. 411, 44S. W. Rep. 63; 
White v. Stephens, 13 Mo. App. 240» Barlow v. De- 
laney, 40 Fed. Rep. 97. 

6 Ilsley v. Wilson, 42 W. Va. 757, 26 S. E. Rep. 551; 
Flynn v. White Breast Coal Co., 72 Lowa, 738, 32 N. 
W. Rep. 471. 

7 Elliott v. Saufley, 89 Ky. 52, 11S. W. Rep. 200. 

6 Loomis v. Bedel, 11 N. H.74; McGary v. Hastings, 
39 Cal. 367; Dillahunty v. Railway Co., 59 Ark. 629, 
633,27 S. W. Rep. 1002; Copeland v. McAdory, 100 
Ala. 553,18 Soutb. Rep. 545; Groesbeck v. Harris, 82 
Tex. 411, 19 S. W. Rep. 850; Robins v. Martin, 43 La. 
Ann. 488,9 South. Rep. 108; Thomas v. Strickle, 82 
Iowa, 71; Eversole v. Early, 80 Lowa, 601,44 N. W. 
Rep. 897; Collier v. Cowger, 52 Ark. 322,12 S. W, 
Rep. 702; Ogden vy. Ball, 40 Minn. 94, 41 N. W. Rep. 
453. 





title or pay the incumbrance and have his 
action for damages upon the covenant, for 
such a state of things amounts to a con- 
structive eviction.’ ‘‘If there is a hostile as- 
sertion of an irresistible paramount title the 
grantee may yield to it, not awaiting suit 
and judgment.’’! But if the grantee should 
yield before his duty to do so is adjudicated 
by a court of competent jurisdiction, he wil] 
be under the necessity of establishing the 
validity and effectiveness of the incumbranee, 
for he has no right to yield except in cases 
of overpowering necessity. He cannot, in 
other words, yield to any but a superior 
claim, and this he must ascertain at his peril." 
Where the grantee is sued by a prior incum- 
brancer or paramount owner, and the cov- 
enantor.is duly notified to appear and de- 
fend the action but fails todo so and judg- 
ment of ouster is rendered against the cov- 
enantee, this amounts to a legal eviction and 
authorizes the covenantee to sue his cove- 
nantor for the breach.’ And when the ven- 
dor is thus notified to defend the title under 


his covenant and fails to do so, he will then 


be precluded from showing, in an action by 
the covenantee, that his title was in fact per- 
fect.2 An eviction, either actual or con- 
structive, must be alleged in the complaint of 
the covenantee and sustained by proper proof 
conforming to the allegations." 

But it is not necessary to allege in detail 
every fact and circumstance pertaining to 
the eviction. It will suffice to allege the 
eviction in a general way and prove it by 
evidence showing any facts which amount to 


9 Dillahunty v. Railway Co., 59 Ark. 629, 633,27 S. 
W. Rep. 1002; Royer v. Foster, 62 Iowa, 321,17 N. W. 
Rep. 516; Snell v. Homestead Co., 59 Lowa, 701, 13 N. 
W. Rep. 848. 

10 Copeland v. MeAdory, 100 Ala. 553, 13 South. 
Rep. 545; Kenney v. Norton, 10 Heisk. (Tenn.) 384. 

1t Copeland v. McAdory, 100 Ala. 553, 13 South. 
Rep. 545; Roberson v. Bierce, 102 Tenn. 428, 52S. W, 
Rep. 992; Ogden v. Ball, 40 Minn. 94,41 N. W. Rep. 
453; Brown v. Carson, 16 Oreg. 388, 19 Pac. Rep. 66; 
Thomas yv. Stickle, 32 Iowa, 71. 

12 Collier v. Cowger, 52 Ark. 322, 12 S. W. Rep. 702: 
Greeenlaw v. Williams, 2 Lea (Tenn.), 533; Williams 
v. Burg, 9 Lea (Tenn.), 455; Elliott v. Saufley, 89 Ky 
52,11 S. W. Rep. 200; Robinson v. Bierce, 102 Tenn. 
428, 52S. W. Rep. 992. 

13 Woodward v. Allan, 3 Dana (Ky.), 164; Beard v, 
Bayse, 7 B. Mon. (Ky.) 153; Elliott v. Saufley, 89 Ky. 
52,11 S. W. Rep. 200; Greenlaw v. Williams, 2 Lea. 
(Tenn.), 533. 

14 Thompson y. Brazile, 65 Ark. 495, 498, 47 S. W. 
Rep. 299. 
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anouster.5 The fact that the grantee has no- 
tice of the incumbraonce at the time of the 
execution of the covenant is no defense. If 
it be record or constructive notice, the gran- 
tor must be presumed to be cognizant thereof. 
And in.any event he would be representing 
to the grantee that he has a right to sell, and 
this implies that he will make good this right 
to his covenantee who, it is presumed, pays 
valuable consideration for the covenant. 
If there are incumbrances, the grantor should 
remove them; for otherwise he would not be 
required to make good his express or implied 
representation that no ineumbrances exist. 
And as to the covenantee he has the right to 
presume that any incumbrance which may 
exist will be removed by the covenantor, and 
his knowledge or ignorance of the incum- 
brance does not in the least add to or detract 
from the legal duty of the grantor to make 
his covenant good. And it naturally fol- 
lows that as actual notice of the incumbrance 
is not sufficient to preclude the covenantee 
from suing for a breach, facts which would 
operate to put him upon inquiry and ascer- 
tainment of the incumbrance do _ not 
defeat the right to recover and are im- 
material upon such anissue.” But agrantee 
cannot set up an incumbrance of which he is 
the owner as a cause of action against his 
covenantor for breach. For in such a case 
he has not been injured by the incumbrance 
or failure of title and the law does not re- 
cognize a right of action for a breach of vov- 
enant which results in no harm to the cov- 
enantee.’® While there is always a technical 
breach of a covenant where there are para- 
mount outstanding incumbrances or claims, 
yet the damages recoverable before eviction 


15 Cheney v. Straube, 55 Neb. 521,53 N. W. Rep, 
479; Yancey v. Tatlock, 93 Lowa, 386, 61 N. W. Rep. 
997; Copeland v. McAdory, 100 Ala. 558, 13 South. 
Rep. 545. 

16 Van Wagner v. Van Ostrand, 19 Iowa, 422; Barlow 
v. McKinley, 24 lowa,69; McGovern v. Meyers, 60 Iowa, 
256, 14 N. W. Rep. 788; Flynn v. White Breast Coal 
Co., 72 Lowa, 738, 32 N. W. Rep. 471; Yancey v. Tat- 
lock, 93 Iowa, 386,6L N. W. Rep. 997; Copeland v, 
McAdory, 100 Ala. 553, 13 South. Rep. 545; Doctor v. 
Darling, 22 N. Y. 8. 594; Foster v. Foster, 62 N. H. 
532; Barlow v. Delaney, 40 Fed. -Rep. 79; Beach v. 
Miller, 51 Ill. 206; Farrington v. Tourtelott, 39 Fed. 
Rep. 738; Huyck v. Andrews, 113 N. Y. 81,20 N. E. 
Rep. 581; Lane v. Richardson, 104 N. Car. 642,10 S. E’ 

Rep. 189. 

17 Parish v. White, 5 Tex. Civ. App. 71,248. W. 
Rep. 572. 

18 Carson y. Cabeen, 45 Ill. App. 262. 





are nominal only, for here, also, there is no 
real injury to the grantee until he has been 
required tosurrender possession.” So nomi- 
nal damages only are recoverable where there 
is.a valid outstanding title or incumbrance at 
the time of the grant, but the grantor ac- 
quires this by purchase or otherwise before 
action brought by the covenantee for the 
breach provided he has not been deprived of 
the enjoyment of the premises in the mean- 
time.” This is true because ‘‘the after-ac- 
quired title will pass with the same effect as 
if it had orginally been conveyed to the 
grantee and his successors.’"" Andin such 
cases an action will not lie to recover the 
purchase money of the covenantor for what 
he lacked in conveying a perfect title in the 
first instance has been accomplished by 
operation of law in acquiring the title or 
other incumbrance since.”? But it devolves 
upon the covenantee to prove what amount 
he has been compelled to pay in protecting 
the land against a paramount title in another ; 
and if he fails or neglects so to do he will only 
be entitled to recover nominal damages.” 
And when the grantee purchases on a credit, 
he cannot sue on the. breach of covenant 
without first extinguishing the incumbrance ; 
for unless this is done he will only be enti- 
tled to nominal damages. 

When land has been conveyed by deed 
and covenants of title which is previously in- 
cumbered by a perpetual easement, the meas- 
ure of recovery is the difference in the value 
of the land unincumbered and with the ease- 
ment.* And if there be an absolute failure 
of title in the grantor, the covenantee may 
recover the price paid for the land with legal 


19 Yancey v. Tatlock, 93 Iowa, 386,61 N. W. Rep, 
997; Lawless v. Evans (Tex. Civ. App.), 14S. W. Rep 
1019; Sable v. Brockmeir, 45 Minn. 248, 47 N. W: Rep, 
794; Boon v. McHenry, 55 Iowa, 202, 7N. W. Rep. 503; 
Hencke v. Johnson, 62 Iowa, 555,17 N. W. Rep. 766; 
Delavergne v. Norris, 7 Johns. 358; Myers. v Brod- 
beck, 110 Pa. St. 198, 5 Atl. Rep. 662; Walker v. 
Deaver, 5 Mo. App. 131. 

2 Sayre v. Sheflield Land & I. Co., 106 Ala. 440, 18 
South. Rep. 101. 

#1 Sayre v. Sheffield Land & I. Co.,106 Ala. 440, 18 
South. Rep. 101. ‘i 

22 King v. Gilson, 82 Ill. 348, 356, 

23 Jerald v. Elly, 51 Iowa, 821,1 N. W. Rep. 639: 
Snell v. Homestead Co., 59 Iowa, 701, 18 N. W. Rep. 
848, 

24 Reed v. Pierce, 36 Me. 455; Lane v. Richardson, 
104 N. Car. 642, 108. E. Rep. 189. 

25 Copeland v. McAdory, 100 Ala. 553, 18 South. Rep. 
545. 
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interest from the time of payment.” But 
the covenantee can recover no interest on 
the purchase price where he has been in pos- 
session enjoying the rents, uses and profits 
of the premises, and has not become liable to 
the real owner for the use of the land.” The 
covenantee is, in addition to the purchase 
money and interest, entitled to recover all 
costs necessarily incurred in a bona fide effort 
to defend the title which his grantor claims 
to convey.** But in such cases the grantee 
should be notified of the assault upon the 
titie to the end that he may have an oppor- 
tunity to make any defense he can.*” Where 
there exists atthe time of the covenant a 
valid and unsatisfied mortgage on the prem- 
ises, the grantee may recover of the cove- 
nantor the amount he is compelled to pay in 
order to extinguish the incumbrance with 
legal interest not exceeding the full purchase 
price and interest.*° The covenantee will 
not be entitled to recover of the grantor for 
the. expenses of defending an attack upon 
the title where the result is in favor of the 
validity of the claim of the grantor, for the 
covenant is, generally speaking, only against 
such claims and demands as are lawful and 
paramount.*' Soa covenant of seisin against 
all lawful claims is not broken by the occu- 
pition of the premises without right.* 
Neither is a covenant against incumbrances 
broken by the existence of a tax deed which 
is void in law and confers no title. For the 
chaimant under such an instrument can be 
nothing more than a trespasser, and the 

26 St. John v. Leyden (Ga.), 36S. E. Rep. 610; Com- 
stock v. Son, 154 Mass. 389, 28 N. E. Rep. 296; Kim- 
ball v. Bryent, 25 Minn. 496; Park v. Bates, 12 Vt. 381; 
Barnett v. Hughey, 54 Ark. 195,15 S. W. Rep. 464; 
Bellows v. Litchfield, 83 Iowa, 36, 48 N. W. Rep. 1062; 
Lambert v. Estes, 99 Mo. 604, 13 S. W. Rep. 284; 
Brandt v. Foster, 5 Lowa, 287; Groesbeck v. Harris, 82 
Tex. 411, 19S. W. Rep. 850. And see Lewis v. Ross 
(Tex. Civ. App.), 65S. W. Rep. 504. 

27 Mann v. Mathews, 82 Tex. ‘8, 17 S. W. Rep. 927. 

28 Griftin v. Reynolds, 17 How. 609; Brown v. 
Walett, 1 N. Dak. 497. 48 N. W. Rep. 426; Matheny v. 
Stewart, 108 Mo. 73, 17S. W. Rep. 1014. , 

29 Winnepisoegee Paper Co. v. Eaton, 65 N. H. 13, 
18 Atl. Rep. 171. 

30 Johnson vy. Collins, 116 Mass. 892; Smith v. Car- 
ney, 127 Mass. 179; McLaughlin v. Royce, 108 Iowa, 
254, 78 N. W. Rep. 1105; Hartshorne v. Cleveland, 52 
N. J. Law, 473, 19 Atl. Rep. 974; Clapp v. Herdman, 
25 I). App. 509; Loiseau v. Threlstad (S. Dak.), 85 N. 
W. Rep. 189; Foster v. Burnet, 10 Ohio, 317. 

31 Smith v. Parsons, 33 W. Va. 644, 11S. E. Rep. 68. 

32 Andrus v. St. Louis, S. & R. Co., 180 U. S. 643, 9 
Sup. Ct. Rep. 645; Bedell v. Christy , 62 Kan. 760, 64 
Pac, Rep. 629. 





claim of a trespasser cannot be regarded as 
lawful. And the covenantee caunot recover 
any damages for breach of the covenant 
where the only hostile claim is a title or in- 
terest in himself for the warranty against 
lawful claims does not include aclaim or 
right in the covenantee.* If there be only 
a partial failure of title or a failure as toa 
part only of the land conveyed, the vendee 
will be entitled to recover according to the 
extent of his injury. If there be only an in- 
cumbrance he could hold his grantor for the 
amount thereof. If the breach consist of an 
outstanding paramount title to part of the 
land, the measure of recovery would be the 
value of that part of the land to which the 
vendor had no title.*® In cases of this kind 
the vendee is, of course, entitled to interest 
on the purchase money from the time of 
actual eviction.*® But the recital in the con- 
veyance is not conclusive evidence of the 
amount paid by the purchaser of the land, 
and the covenantee suing for breach may 
show by proper evidence that a greater price 
than that named in the deed as the consid- 
eration was really paid. Andon the other 
hand, the covenantor may likewise prove that 
the real consideration paid was less than the 
amount named in the instrument of transfer, 
and restrict the extent of recovery accord- 
ingly.*’ And in all cases the amount of re- 
covery is limited to the sum actually paid by 
the grantee with interest regardless of en- 
hancement or depreciation in the value of 
the property conveyed at the time of assert- 
ing the outstanding claim or title. So where 
the purchaser executes notes for the price of 
the land he will be entitled, upon complete 
breach of the covenant, to recover the face 
value of the notes, regardless of their actual 
value. It is by no means clear that a cov- 


33 Tibbetts v. Leeson, 148 Mass. 102,18 N. E. Rep. 
679. 

34 Fitch v. Baldwin, 17 Johns. 161; Furness v. Wil- 
liams, 11 Il]. 229; Horrigan vy. Rice, 39 Minn. 49, 38 N. 
W. Rep. 765. 

35 Winnepisoegee Paper Co. v. Eaton, 65 N. H. 13, 
18 Atl. Rep. 171; Hartshorne v. Cleveland, 52 N. J. 
Law, 473, 19 Atl. Rep. 974; Mann v. Mathews, 82 Tex. 
98,17 S. W. Rep. 927; Brown v. Hearon, 66 Tex. 63, 17 
S. W. Rep. 395; Morris v. Phelps, 5 Johns. 49; Far- 
ness vy. Ferguson, 15 N. Y. 437. 

%6 Brown v. Hearon, 66 Tex. 63, 17 S. W. Rep. 395; 
Ex parte Lynch, 25 S. Car. 193. 

87 Cook v. Curtis, 68 Mich. 611, 36 N. W. Rep. 692. 

38 Boyer v. Amet, 41 La. Ann. 721, 6 South. Rep. 734. 

89 Bledsoe v. Belier, 66 Tex. 487,1S. W. Rep. 164, 
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enantee can, as a general rule, recover of his 
covenantor for expenses incurred in employ- 
ing counsel to defend an attack on the tivle 
conveyed. The grantor may feel certain 
that the attempt toestablish an incumbrance 
or paramount title by a stranger would be of 
no avail and an unnecessary expense. Be- 
sides, if the claimis valid, the covenantee 
has his right of action against the covenan- 
tor. If itis not valid the covenantor could 
not be required to defend against such a 
claim. It has been held where the grantee 
demanded of his covenantor that he defend 
the title against an adverse claim, and the 
grantor promptly engaged counsel in good 
faith and resisted the action, that the cov- 
enantee could recover no amount for attor- 
ney’s fees in resisting the attack.*” And in 
no case will the covenantee be entitled to re- 
cover for amounts paid for attorney’s serv- 
ices in defending the title when such charges 
added to any amounts necessarily paid out 
to extinguish a paramount claim would ex- 
ceed the purchase price with legal interest.“ 

An easement of any kind existing at the 
time of executing the covenant is a breach of 
@ warranty against incumbrances.‘? So 
where a right of way has been previously 
granted to a railway company for a roadbed 
or other purposes necessary to the operation 
of the railroad, the covenant is at once 
broken.* And the same is true where the 
land, or any part thereof, is dedicated to the 
public for a highway. In short, any right 
of entry previously acquired and held by a 
stranger to the covenant will amount to a 
breach thereof. But the breach must rest 
upon some right existing at the time or prior 
to the execution of the covenant. There can 
be no breach by reason of a right predicated 
upon some claim arising after the convey- 


40 Conrad’s Admr. v. Effinger’s Exr., 87 Va. 59, 12 
S. E, Rep. 2. 

41 Pitcher yv. Livingston, 4 Johns. 1; Myers v. Brad- 
beck, 110 Pa. St. 198, 5 Atl. Rep. 662. And see Hood’s 
Appeal (Pa.), 7 Atl. Rep. 137. 

42 Copeland v. McAdory, 100 Ala. 553, 13 South. 
Rep. 545; Schmisseur v. Penn, 47 Ill. App. 278; Mes- 
ser y. Oestreich, 52 Wis. 684,10 N. W. Rep. 6; Far- 
rington v. Tourtelott, 39 Fed. Rep. 738. 

43 Kellogg v. Malin, 50 Mo. 469; Barlow v. McKin- 
ley, 24 Iowa, 69. 

44 Copeland v. McAdory, 100 Ala. 553, 13 South. 
Rep. 545; Kellogg v. Ingersoll, 2 Mass. 97; Trice y. 
Kayton, 84 Va. 217. 

45 Young v. Gower, 83 Ill. App. 70; Huycek y. An- 
drews, 113 N. Y. 81, 20 N. E. Rep. 581. 





ance. In other words, if the title of the 
covenantor is perfect at the time of the con- . 
veyance, it necessarily follows that a perfect 
title will vest in the grantee; and if he thus 
takes a title which is perfect, he gets all his 
contract contemplates.“© A covenant against 
incumbrances is broken by a restriction of 
the title of the grantor forbidding the erec- 
tion of buildings on the land other than a 
designated kind where such provision oper- 
ates to the detriment of the full use and en- 
joyment of the land.“ And, of course, the 
foreclosure of a prior mortgage whichis a 
valid lien on the property, and possession 
taken in pursuance thereof, and the sale 
thereunder amounts to a breach of covenant 
for quiet enjoyment.** A _ restriction in a 
deed that a single dwelling house, only, with 
buildings proper and necessary in connection 
therewith, shall be erected or used upon the 
demised premises, is an incumbrance, and 
the covenant will be broken by the erection 
or use of any buildings thus forbidden.” 
Likewise a clause in the conveyance forbid- 
ding the erection of any kind of a building 
on a certain designated part of the land con- 
veyed.” A tax for improvements duly au- 
thorized by law, and which has been as- 
sessed so as to become a lien on the property 
at the time of the conveyance, is an incum- 
brance within the usual meaning of the 
term, and constitutes a breach of the cov- 
enant.*! But where the covenant is for 
quiet enjoyment, merely, there can be no 
breach until eviction, no matter what title or 
right may be inastranger.*? Underthe com- 
mon law where the grantee is not let in pos- 
session in pursuance of the conveyance, and 
there is a prior and paramount incumbrance 
which would prevent the grantee from enter- 
ing upon the full and unrestricted enjoyment 
of the premises, the covenant is at once 
broken, and an action for the breach may be 
brought instantly.” In instances of this 


46 Christy v. Bedell (Kan. App.), 61 Pac. Rep. 1095. 

47 Doctor v. Darling, 22 N. Y. S. 594. 

48 McLéan v. Webster, 45 Kan. 644, 26 Pac. Rep. 10. 

49 Foster v. Foster, 62 N. H. 46. 

50 Buck v. Adams, 45 N. J. Eq. 552, 17 Atl. Rep. 961. 

51 Foley v. Haverhill, 144 Mass. 352, 11 N. E. Rep. 
654; Green v. Tidball (Wash.), 67 Pac. Rep. 84; 
Lafferty v. Milligan, 165 Pa. St. 534, 30 Atl. Rep. 1030. 

52 McAlester vy. Landers, 70 Cal. 79,11 Pac. Rep. 505. 

53 Allen v. Kennedy, 91 Mo. 324,2S. W. Rep. 142; 
Robinson v. Bierce, 102 Tenn. 428, 52 S. W. Rep. 992; 
Jewett v. Fisher (Kan. App.), 58 Pac. Rep. 1023; 
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kind no duty devolves upon the grantee to 
make proof of eviction other than showing 
this state of facts. If the grantee fails to 
take possession of the demised premises 
when he might do so, and neglects to assert 
his right against an existing incumbrance, 
while the law affords him the opportunity, 
and does not bring an action on the cov- 
enant until the adverse claim has ripened 
into a title and paramount right, he will not 
be permitted to recover. Where the evic- 
tion is by reason of a paramount title deter- 
mined by a court of competent jurisdiction 
in an action between the parties concerned, 
the party evicted has his action on the cov- 
enant against incumbrances without waiting 
to contest his rights ina court of last re- 
sort.© And the grantee may sue on the cov- 
enant after breach, though he has, after 
eviction, sold the same premises to another.” 
Where an assignment of realty is made be- 
fore covenant is broken with the assignor, 
the assignee has his cause of action against 
the grantor of his assignor upon a breach of 
the covenant occurring after the assignment.® 
The reason of this rule is, the assignor could 
not be damaged until the covenant is broken ; 
and as the covenant is not violated until his 
assignee succeeds to the right of action for 
the breach, it is clear that the assignor should 
not be permitted to recover for an injury, 
not to himself, but to his assignee.® If, 
however, the breach precedes the assignment, 
the assignor is the party damaged, and may 
accordingly sue for redress. The question 
of paramount title in another may be raised 
by the vendee of real estate in an action by 
the grantor for the purchase money. And 
if he can show a paramont title in another at 
the time of purchase this will defeat the ac- 


Parks v. Bates, 12 Vt. 381; Smithy. Richards, 155 
Mass. 79,28 N. E. Rep. 1182; Marbury v. Thernton, 
82 Va. 702, 1S. E. Rep. 909; Steeper v. Abela, 59 Mo. 
App. 485; Murphy v. Price, 48 Mo. 217; Adkins v, 
Tomlinson, 121 Mo. 487, 26S. W. Rep. 573; Kimball v. 
Bryant, 25 Minn. 496; Kilpatrick v. Downing, 58 Me. 
82; Zent v. Picken, 54 Iowa, 535, 6 N. W. Rep. 750; 
Smith vy. Scribner, 59 Vt. 96, 7 Atl. Rep. 711. 

54 Zent v. Pickens, 54 Iowa, 535,6 N. W. Rep. 750. 

55 Claflin v. Case, 53 Kan. 560, 86 Pac. Rep. 1062. 

6 North Chicago Hebrew Congregation v. Gari- 
baldi, 70 Ill. App. 33. 

57 Clement y. Bank, 61 Vt. 298, 17 Atl. Rep. 717. 

58 Clement v. Bank, 61 Vt. 298, 17 Atl. Rep. 717. 
And see Allen vy. Kennedy, 91 Mo. 324,2 S. W. Rep. 
142. 

59 Clement v. Bank, 61 Vt. 298, 17 Atl. Rep. 717. 

60 Clement y. Bank, 61 Vt. 298, 17 Atl. Rep. 717. 





tion of the vendor, for if he has covenanted 
against incumbrances and incumbrances are 
shown to exist, it would be inequitable for 
him to recover for he would then prevail 
without being required to perform his proper 
undertaking.“ But the vendee has gone 
into possession under his contract of pur- 
chase and is enjoying the uses and profits 
of the land without hinderance, he cannot 
defeat an action by the vendor for the pur- 
chase price by showing that the title is in 
another, when he bas neither been ousted 
nor threatened with an eviction.” If the 
grantee had notice of the paramont title at 
the time of his purchase he will not be per- 
mitted to set up the adverse claim in de- 
fense of an action for the purchase price, 
but will be presumed to have regarded the 
property as worth the price agreed on re- 
gardless of the claim of another.* If the 
grantor conveys his interest, only, and 
covenants to defend and make good the 
title conveyed against incumbrances, there 
can be no breach, and consequently no 
cause of action therefor, because the grantor 
covenants to protect only the title conveyed. 
Where a widow, having a life estate, and 
two heirs, owned the fee jointly, subject to 
the interest of the widow, and one of the 
heirs and the widow conveyed their respect- 
ive interests warranting the title, the vendee 
cannot set up the fact that the heir owning 
the other interest conveyed his share to an- 
other, as a breach of the covenant.™ 
Nashville, Ark. W. C. RopcGers. 


61 Groesbeck v. Harris, 82 Tex. 411, 19S. W. 
850. 

62 Haralson v. Langford, 66 Tex. i13, 18 S. W. Rep. 
339. 

63 Haralson v. Langford, 63 Tex. 113, 18S. W. Rep. 
839. 

6 Hill’s Admr. yv. Hull’s Heirs, 35 W. Va. 155, 13 S. 
E. Rep. 49. 

6 Redding v. Lamb, 81 Mich. 318,45 N. W. Rep. 937. 
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FEDERAL JURISDICTION — CITIZENSHIP OF 
CORPORATIONS AS AFFECTED BY THEIR 
CONSOLIDATION. 


WESTHEIDER v. WABASH RAILROAD CO. 


U. S. District Court, S. D. Illinois, May 17, 1902. 


Where the consolidation of several corporations 
result in the creation of a new corporation and, at 
the same time,in the extinction of the constituent 
companies as separate entities, the citizenship of the 
new corporation must be considered to be in that 
state which first created the new corporation from 
individual corporators, although it may afterwards 
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be given corporate existence in other states by a 
variety of ways and for a variety of purposes. 


Humpurey, D. J.: In 1887, the Wabash, St. 
Louis and Pacific Railroad, extending through 
or into the states of Ohio, Michigan, Indiana, 
Illinois and Missouri, was sold under foreclosure 
to a purchasing committee. This committee then 
conveyed to five separate corporations, organized 
one in each of said states, the property lying in 
the state in which such respective organization 
was made. The separate corporations so organ- 
ized were: In Ohio, The Toledo Western Rail- 
road Company; in Michigan, The Detroit and 
State Line Wabash Railroad Company ; in Indiana, 
The Wabash Eastern Railway Company of Indi- 
ana; in Illinois, The Wabash Eastern Railway 
Company of Illinois; in Missouri, The Wabash 
Western Railway Company. In July, 1889, the 
above-named five corporations entered into an 
agreement for the consolidation of the five dif- 
ferent properties by conveyance to a new com- 
pany to be thereafter created. The agreement 
recites the method by which the property of 
each corporation shall be transferred to the new 
corporation in exchange for the securities of said 
new corporation by the consent of the directors 
and stockholders of each of said old corporations, 
and that thereafter ‘*the five named corporations 
shall forever cease and determine.’’ The agree- 
ment of consolidation was recorded in the office 
of the secretary of state of Illinois and a certified 
copy thereof was recorded in the office of the 
county recorder in each county through which 
the Illinois line runs. On August 1, 1889, a new 
corporation was created under the laws of the 
state of Ohio and under the name of the Wabash 
Railroad Company. In pursuance of the agree- 
ment of consolidation, all the property of the 
five railways was conveyed to and became the 
property of the Wabash Railroad Company, the 
defendant herein, and the five corporations above 
mentioned went out of existence. : 

Henry Westheider, Jr., by his next friend, and 
Henry Westheider, Sr., brought suits against the 
Wabash Railroad Company in the circuit court 
of Macon county, Illinois. The defendant re- 
moved the cases to this court, the petition for re- 
moval averring that at the time of the commence- 
ment of said suits the defendant was, and still is, 
a corporation created and organized by and under 
the laws of the state of Ohio, and was at the 
commencement of said suits, and stillis, a citizen 
of the state of Ohio. The plaintiffs entered their 
motions to remand, relying upon the contention 
that the defendant is a corporation formed by 
the consolidation ‘of the said five railway com- 
panies, and that the filing of the articles of con- 
solidation in the office of the secretary of state of 
Illinois made the defendant a citizen of Illinois 
for jurisdictional purposes, and that as the plaint- 
iffs are citizens of the state of Illinois, the federal 
court has no jurisdiction. The issue thus clearly 
made depends upon the effect to be given to the 





railroad consolidation act of Illinois under which 
the agreement in question was made. 

The law upon the subject of consolidations and 
their effect upon the question of citizenship of 
corporations did not precede, but has followed 
and endeayored to keep pace with the varying 
methods of consolidation; hence some of the 
earlier decisions overlook distinguishing ele- 
ments regarded by the later decisions as control- 
ling. A corporation as such has no citizenship. 
Itisonly by imputing to the corporation the 
citizenship of its individual corporators that it is 
regarded asa citizen. It is equally well settled 
that one corporation cannot give citizenship to 
another, and therefore the citizenship of constit- 
uent companies cannot be looked to to deter- 
mine the citizenship of the newly-created com- 
pany into which the properties of constituent 
companies have been merged. 

‘The courts have recognized at least three dis- 
tinet forms of railroad consolidations: First. An 
agreement of consolidation between two com- 
panies and the continuance in existence of both 
corporations. Second. The merger of one cor- 
poration into another, and the continuance in ex- 
istence of one of the two and the extinction of 
the other. Third. The creation of the consoli- 
dated corporation as a new corporation and the 
extinction at the same time of the constituent 
companies as separate entities. 

It is clear that the cases at bar belong to the 
third class, and in such case the citizenship of 
the new corporation must be determined solely 
from a consideration of the question—under the 
laws of what state was the new corporation first 
created from individual corporators? It may be 
given corporate existence in other states by a 
variety of ways for a variety of purposes, but its 
citizenship is given by the state creating it and 
follows the citizenship of its original corpora- 
tors. Foster’s Federal Practice (3d Ed.), vol. 1, 
page 67; Louisville, New Albany & Chicago 
Railway Co. v. Louisville Trust’ Co., 174 U. 8. 
563, and cases there cited. 

I have examined a large number of other cases 
cited by counsel. They are cases falling under 
one of the first two forms of consolidation above 
described and are not applicable here. The case 
of Walters v. C., B. & Q.R. R., 104 Fed. Rep. 377, 
is entirely Consistent with this view. It is not 
disputed that the defendant company was cre- 
ated out of natural persons under the laws of 
Ohio, and it is not contended that the defendant 
was ever created out of natural persons under 
the laws of Illinois. Citizenship in Illinois can- 
not be imputed to the defendant through indi- 
vidual corporators. Whatever existence it has 
in lllinois, it gets solely by virtue of the agree- 
ment of consolidation® above recited. That 
agreement was made under the Illinois Act of 
1883, which permits a corporation of Illinois to 
consolidate its property, franchises and stock 
with those of other states upon such terms as 
may be agreed upon between the directors and 
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approved by the stockholders. There is no re- 

quirement that the consolidated corporation shall 

have citizenship in Illinois, and the agreement in 

question is made in compliance with the act. 
The motions to remand are denied. 


Notr.—Effect of the Consolidation of Corpora- 
tions of Different States Upon the Question of the 
Citizenship of the Consolidated Corporation for 
Purposes of Federal Jurisdiction.—Questions involv- 
ing the jurisdiction of federal courts onthe ground 
of diverse citize.ship are not the most easily solved 
of legal difticulties. Especfally is this true whentwe at- 
tempt to determine the citizenship of consolidated cor- 
porations. But text writers and encyclopedists of the 
law seem to be less bothered about the difficulties of 
the problem than the courts themselves, The Amer- 
ican and English Ency. of Law dismisses the subject 
with a single paragraph of seven lines. 6 Am. & Eng. 
Ency. of Law (2d Ed.), 824. The federal courts them- 
selves, however, consider the question as one of great 
difficulty, Justice Shiras stating inthe recent case 
of St. Louis & San Francisco Railway v. James, 161 
U. S. 545, that it is *‘no easy task” to reconcile all the 
expressions made use of inthe cases on this question, 

Before attempting to review the authorities a few 
general principles, proximately related tothe sub- 
ject, and now well settled, might be profitably consid- 
ered. A corporation as such is nota citizen within 
the meaning of the federal constitution. O. & M. R. R. 
v. Wheeler, 1 Black, 286; Paul v. Virginia, 74 U.S. 
168; Blake v. MeClung, 172 U. S. 259. In determin- 
ing the question of corporate citizenship for 
the purpose of federal jurisdiction, a suit by or 
against a corporation is considered in effect a suit by 
or against the natural persons composingit. These 
individual incorporators, however, are conclusively 
presumed to be citizens of the state under whose 
laws the corporate body was created. After some 
conflict of authority this last proposition was firmly 
settled inthe early case of Louisville, etc. R. R. v. 
Letson, 2 How. 497. See also St. Louis & San Fran- 
cisco R. R. v. James, 161 U. §. loc. cit. 555. 

The citizenship of consolidated corporations is the 
question of great difficulty, referring particularly, 
of course, to the consolidation of interstate corpora- 
tions rather than of domestic corporations. The ob- 
stacle first encountered in this connection is a proper 
definition of the word ‘‘consolidation.” Has it the 
same meaning that the term “amalgamation” has 
in England, conveying the idea of a union in which 
the component elements became extinct in the proc- 
ess of coition forming a new product distinct from 
either? Oris it equally applicable to a union of two 
or more companies in such a way that one of them is 
continued in existence while the others are merged 
in and absorbed by it. We may safely affirm that the 
term ‘“‘consolidation” as used in this country, covers 
both the cases stated; that it is applicable alike to a 
union which dissolves the existing companies and 
merges them intoa new company, and to a union 
brought about by the merger of several companies into 
one already existing. Meyer v. Johnson, 64 Ala.604. A 
third class of consolidation is sometimes mentioned,— 
that in which the constituent members remain in ex- 
istence, asort of quasi-partnership. NasbuaR. R. 
v. Lowell R. R., 186 U. 8. 356; Muller v. Dows, 94 U. 
S. 444; Mo. Pac. R.R. v. Meeh, 69 Fed. Rep. 753. 
This manner of consolidation seems to arise only it 
case of interstate corporations. We do not believe, 


however, that such a union can, strictly speaking, be 





considered a consolidation. Webster defines consol- 
idation asthe act of uniting various particulars into 
one mass or body. A partnership is eertainly not a 
consolidation; the relation of marriage, though often 
spoken of as making the parties thereto one, comes 
far short of typifying the union represented by the 
word consolidation. Inthe leading case of Shields 
v. Ohio, 95 U. S. 319, Justice Swayne stated the legal 
effect of consolidation very clearly: ‘The legislature 
provided for the consolidation. In each case, before 
it took place, the original companies existed and 
were independent of each other. It could not occur 
witbout their consent. The consolidated company 
had then no existence. It could have none while the 
original corporation subsisted. All—the old and the 
new—could not co-exist. It was acondition prece- 
dent to the existence of the new corporation that the 
old ones should first surrender their vitality and sub- 
mit to dissolution. This being done, eo instanti, the 
new corporation came into existence.” 


In reviewing the authorities on this interesting and 
difficult subject, especially so far as it affects the 
question of federal jurisdiction, it would hardly be 
profitable to consider at length any but those coming 
from the court of last resort,—the federal supreme 
court. The first prominent case on this question ap- 
peared under the title of Ohio and Mississippi R. R. 
v. Wheeler, 1 Black, 286. In this case it was held that 
arailroad corporation created under the law of In- 
diana and subsequently to the same corporators 
granted a charter under the laws of Ohio for the pur- 
pose of extending the road into the latter state, was 
acitizen of Indiana and could not therefore sue a 
citizen of Indiana in the latter state by merely rely- 
ing on and alleging its citizenship in Ohio. In the case 
of Railroad Company v. Harris, 12 Wall. 65, a com- 
pany was organized in Maryland to construct a 
railroad inthat state. Subsequently it was granted 
the privileges of a domestic corporation by the state 
of Virginia that it might extend its road into the lat- 
ter state. The court held that the legislation of Vir- 
ginia was merely a license and did not create a new 
corporation in that state. Next came the interesting 
ease of Muller v. Dows, 94 U. S. 444, where it was 
held that a corporation created by the laws of Iowa, 
although consolidated with another of the same 
namein Missouri, is, nevertheless, in Iowa, a corpo- 
ration of that state alone,so that when sued by a 
citizen of Missouri in the state of Iowathe federal 
court will have jurisdiction on the ground of diverse 
citizenship. To same effect: Railway Co. v. 
Whitton, 13 Wall. 270, where a citizen of Illinois 
brought suit in a federal court in Wisconsin against 
a railroad incorporated under the laws of Illinois and 
Wisconsin. From this time on a gradual modifica- 
tion of the law on this questionis observable. This 
first becomes apparent, however, in the case of Penn- 
sylvania R. R. v. Terre Haute Railroad, 118 U. S. 290, 
In this case the court held that where an existing 
railroad corporation, organized under the laws of 
one state is authorized by the laws of another state 
to extend its road into the latter, it does not become 
a citizen of the latter state by merely exercising this 
authority, unless the statute giving this permission 
must necessarily be construed as creating anew 
corporation of the states which grants the permis- 
sion. In this case the plaintiff was a railroad created 
in Illinois to construct a line from Alton to the state 
line of Indiana opposite Terre Haute; by an act of 
the Indiana legislature, passed afew days later, this 
Illinois corporation was permitted to extend its road 
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through Indiana to Terre Haute. Justice Miller 
argued that a corporation organized in one state to 
construct a railroad within that state may be per- 
mitted by an adjoining state to extend its road into 
or through the latter state without becoming acor- 
poration or citizen thereof. The court held that un- 
der the facts in this case the plaintiff could not be 
said to bea corporation of Indiana. In the case of 
Goodlett v. L. & N. railroad, 122 U. S. 391, the court 
held that the L. & N. railroad was a corporation of 
Kentucky although subsequently licensed by the 
state of Tennessee for the purpose of extending its 
road into that state and to there exert some of its 
corporate powers. It was therefore held thatthe de- 
fendant in a suit against it in Tennessee by a citizen 
of the latter state had the right to have the case re- 
moved from the state court to the federal court on 
the ground of diverse citizenship. All the authori- 
tiesare exhaustively reviewed by the court in this 
ease. Then followed the important case of Nashua 
Railroad v. Lowell R. R., 136 U. S. 356. This case it 
was held that railroad corporations, created by two 
or more states, though joined in,their interests, in 
the operation of their roads,in the issue of their 
stock and in the division of their profits, so as 
practically to be a single corporation, do not lose their 
identity; but each has its existence and its standing 
in the courts of the country only by virtue of the 
legislature of the state by which it was created, and 
the union of name, of officers, of business and of 
property does not change their distinctive character 
as separate corporations. In this case a corporation 
was organized under the laws of New Hampshire to 
construct a railroad in tbat state. Another corpora- 
tion under the same name was created by Massachu- 
setts toconstruct a railroad from a certain point in 
that state to connect with the New Hampshire road. 
Subsequently by concurrent acts in both states those 
two corporations were permitted to consolidate and 
to be managed as one corporation. The court held 
that the New Hampshire corporation was entitled to 
sue ina federal court of Massachusetts a citizen of 
that state; and that its union or consolidation with 
the Massachusett’s corporation, did not extinguish 
or modify its character as acitizen of New Hamp- 
shire, or give such additional citizenship in Massa- 
chusetts as to defeat its right to go into 
a federal court in that state. In the next 
case on this subject the court takes an advanced posi- 
tion which Justice Harlan in his dissenting opinion 
considers as undermining all previous decisions on 
this question. This was the case of St. Louis and San 
Francisco Railway v. James, 161 U. 8.545. In this 
ease it appeared that the St. Louis & San Francisco 

tailway, a corporation of Missouri, for the purpose 
of purchasing and consolidating its road with another 
in the state of Arkansas, incorporated under a special 
provision of the laws of the latter state relating to 
foreign corporations. This provision was that a rail- 
road corporation of another state which had leased 
or purchased a railroad in Arkansas should become, 
after certain conditions had been complied with, a 
corporation of Arkansas. The court held that this 
did not avail to create an Arkansas corporation out of 
a foreign corporation complying with those provis- 
ions, in such a sense as to make it a citizen of Arkan- 
sas, for purposes of federal jurisdiction. It will be 
observed here that the court isin quite deep water. 
Undoubtedly the railroad after definitely accepting a 
charter from the state of Arkansas, was an Arkansas 
corporation, at least for many purposes. For the 
purpose of determining its citizenship, however, the 





court brushed aside all metaphysical and technical 
considerations and showed clearly that this corpora- 
could not be considered other than a Missouri corpo- 
ration although subsequently incorporated in another 
state. The latest expression of the supreme court on 
this question is to be found in the recent case of Louis- 
ville, etc. Railway Co.v. Trust, Co., 174 U. 8.552. Here 
the court took a still more advanced step by holding 
that the circuit court of the United States for the dis- 
trict of Kentucky had jurisdiction of asuit brought by 
a corporation, originally created by the state of In- 
diana,against citizens of Kentucky and of Illinois,even 
if the plaintiff was afterwards made a corporation of 
Kentucky also. 

Can a consolidation be effected between corpora- 
tions of different states of such a nature that all the 
constituent corporations will be dissolved and a new 
one established? It is certainly difficult to conceive 
how different sovereign states could unite to create a 
single corporation. Justice Cooley says such a thing 
is impossible except by treaty, which is quite true in 
one sense. The same corporators might be incorpo- 
rated simultaneously under the same name in differ- 
ent states, but they would be distinct corporations in 
each state, and an attempt to consolidate them in both 
states would seem to have no other effect than to form 
a quasi partnership between them, each state permit- 
ting the corporation organized under its laws to con- 
duct its business in common with the corporation 
of the foreign{state. Theyjare still, however, distinct 
corporations in both states, and no consolidation in 
the real sense of that word has resulted. It must be 
remembered, however,that the so-called consolidated 
company may be a new corporation in both states, de- 
pending on the provisions of the law authorizing the 
consolidation. The old companies in such case be- 
come extinct in each state and the new company suc- 
ceeds to all the rights and privileges, which it is pos- 
sible for it to succeed to under the laws in force at 
the time of the consolidation. This feature of the 
case is well illustrated in considering the effect of 
such a consolidation on aright of exemption from tax- 
ation which one of the constituent companies enjoyed 
prior to the formation of the new company. lf the 
consolidation is a mere partnership, without the join- 
ing of the stock or the extinction of the old companies, 
the individual company enjoying the exemption car- 
ries it into the new formed “‘partnership;” but if the 
old companies have become extinct under the laws of 
each state by the incorporation of the consolidated 
company under the Jaws of both of them, then the 
question whether the new company is entitled to the 
exemptionis determined by the law existing at the 
time of the consolidation. Shields v. Ohio, 95 U. S. 319; 
Railroad Co. v. Maine, 96 U. S. 499; Railroad Co. v. 
Georgia, 98 U. S. 359; St. Louis, ete. R. R. v. Berry, 
113 U. 8.465; Keokuk & Western R. R. v. Missouri, 
152 U.S. 301. Inthe recent case of Ashley v. Ryan, 
153 U. S. 486, it was held thut if several railroad cor- 
porations, each existing under the laws of separate 
states, consolidate into one corporation, a statute of 
one ofthe states, imposing a charge uponthe new 
consolidated company of a percentage onits entire 
authorized stock as the fee tothe state for the filing 
of the articles of consolidation in the office of the sec- 
retary of state, without which filing it could not pos- 
sess the powers, immunities and privileges which 
appertain to a corporatton in that state, does not 
involve an attempt on the part of the state to 
extend its taxing power beyond its territorial limits. 
These authorities, however, do not deal with the 
subject of the citizenship of the corporations thus 








472 


CENTRAL LAW JOURNAL. 





No. 24 








consolidated. As we have before intimated, a corpo- 
ration cannot be created by the united action of 
several states. The case in which this is often said to 
occur are either cases where the constituent mem- 
bers are authorized by their respective states, or by 
agreement among themselves under a general law, to 
form a sort of guasi partnership for the mere purpose 
of more economically and profitably carrying on the 
business, or cases in which the respective states 
authorizes the constituent companies to dissolve by 
the immediate and simultaneous incorporation of a 
new company in each of the states. As far as the 
question of diverse citizenship is concerned the result 
is the same. The new corporation is a citizen of each 
state. There has been really no consolidation in the 
real sense of that word. To constitute a consolida- 
tion of this nature would require, as in the principal 
case, not only the dissolution and extinction of all the 
individual companies in each of the states, but also 
the formation of a new company from individual 
corporators under the laws of some one state and the 
transfer of the rights, privileges and liabilities of the 
extinct companies tothe new one thus created. It 
may he subsequently licensed or incorporated in each 
of the other states so as to become for most purposes 
a domestic corporation of such states, but its citizen- 
ship for the purposes of federal jurisdiction remains 
in the state in which it was first created from natural 
persons. This rule is abundantly sustained by the 
decisions and expressions of the court in the follow- 
ing recent authorities: St. Louis & San Francisco R. 
R. v. James, 161 U. S. 545; Walters v. R. R., 104 Fed. 

tep. 377; Louisville, etc. R. R. v. Trust Co., 174 U.S. 
652. 

ALEXANDER H. ROBBINS. 








JETSAM AND FLOTSAM. 


RIGHT OF WIFE TO PLEDGE HUSBAND'S CREDIT FOR 
HOUSEHOULD NECESSITIES AGAINST HIS EXPRESS 
OBJECTION. 

Has a wife an ostensible authority to pledge her 
husband’s credit for household necessaries, so that 
the tradesman who supplied them can recover 
against the husband when he made his wife a sufii- 
cient allowance for household expenses, and forbade 
her to buy on credit? This was one of the questions 
which Justice Phillimore discussed in Morel v. The 
Earl of Westmoreland, and which he answered in the 
affirmative. It is clear that if the debt had been in- 
curred by the wife for her own clothing the hus- 
band would not be liable unless he had in some way 
held his wife out to the particular tradesman as hay- 
ing authority to buy on his credit. The learned 
judg2, however, distinguished the cases onthe ground 
of social usage. Married women, he said, either 
have asettlement or adress allowance, or are sup- 
posed to get cash from their husbands to buy cloth- 
ing; but, according to common usage,the husband 
holds out his wife as having authority to buy. house- 
hold necessaries on credit, and the law ought to au- 
thorize that which is common business. They are 
very few cases upon this question. In Ruddock v. 
March, 1 A. & N. 601, the court of exchequer held 
that aworking man was liable for provisions sup- 
plied to his wife during his absence from home, 
though he regularly sent her money to keep the 
house. The subject was again discussed some years 
ago in Debenham v. Mellon, both in the court of ap- 
peal andinthe house of lords. Lord Justice The- 
siger used general language which suggests that in 
his opinion the wife’s authority. is no greater in the 





case of household necessaries than in that of clothing. 
The view of Lord Justice Bramwell, of Lord Sel- 
borne and of Lord Blackburn, however, was that a 
wife who manages her husband’s household has an 
ostensible authority to buy household necessaries on 
credit; but both Lord Justice Bramwell and Lord 
Blackburn were careful to limit it to a case where the 
married couple belorgto a class which usually buys 
on credit, and where the credit was for the period 
commonly allowed by tradesmen in respect of the 
particular goods. Even under such circumstances, 
Lord Blackburn doubted whether the husband was 
liable, if he supplied his wife with money to make 
purchases for the household. On the whole, Lord 
Bramwell’s view seems the most reasonable one.— 
Solicitor’s Journal. 


VALIDITY OF STATUTES REGULATING HEALTH UNDER 
POLICE POWER. 

No board of health can determine or adjudge 
absolutely that a thing is a nuisance or danger- 
ous to health which in fact is not; its ipse 
dixit is not conclusive; its members act at 
their peril when they invade private interests or 
property rights, and must be prepared with proofs 
showing that, as matter of fact, a nuisance or public 
peril existed, except in cases where the abatement is 
effected pursuant to a judgment of a court of compe- 
tent jurisdiction. In cases of proceedings or doings 
of a health board without judgment the party likely 
to be injured by drastic proceedings, or unjust ac- 
tion of the board, may seek protection by injunction, 
or, if already injured, maintain an action for dam- 
ages, or, if his liberty is arbitrarily interfered with, 
secure his freedom by habeas corpus. See People 
v. Board of Health, 110 N. Y. 1; Matter of Smith, 116 
N. Y. 77; Yates v. Milwaukee, 10 Wall. 497: Under- 
wood v. Green, 42 N. Y. 140. This rule has become 
familiar. The theory proclaimed years since that a 
health board or food department could be vested 
with practically unlimited or dictatorial powers is 
no longer admitted in that broad sense. 

The recent case of People v. Biesecker, 169 N. Y. 
63—the preservative case — asserts, in so many 
words, that the legislature is wholly without power 
to prevent the sale of a wholesome article of food. 
The lawmaking power, it is said, may suppress an 
imitation, and may, within limitations, declare a 
standard, and prevent the sale of articles that do not 
comply with such standard. People v. Cipperly, 101 
N. Y. 684, affirming the opinion of Learned, P. J., in 
87 Hun, 819, which holds that the legislative declara- 
tion asto what constitutes wholesome milk is con- 
elusive. This certainly is an extreme declaration of 
the limit, or lack of limit, of police power, and can- 
not be reconciled with the spirit of the Biesecker 
Opinion. People v. Kilber, 106 N. Y. 821, upholds a 
statute defining what is unwholesome milk. People 
v. Marx, 99 N. Y. 377, decides that the sale of eleo- 
margarine cannot be absolutely suppressed, but 
when compounded to resemble butterits sale may be 
prohibited. People v. Arensberg, 105 N. Y. 123. See 
Pumley v. {Mass. 155 U. 8.475. In People v. Gir- 
ard, 145 N. Y. 105, the statute prohibiting artificial 
coloring matter in vinegar was upheld. 

Some imply thatan injunction might be-sustained 
where a law or ordinance, fair upon its face, was 
being administered ‘‘with an evil eye and an un- 
equal hand.” See Yick Wo v. Hopkins, 118 U.S. 
856; Jew Ho v. Williamson, 103 Fed. Rep. 10. The 
further claim was put forth that where equitable 
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considerations demanded it, threatened crimina 
proceedings could be enjoined (see Turner v. Tur- 
ner, Jurist, 15, Part I, 218; Re Wadley, 1 Va. Law 
Reg. 79; Atlanta v. Gates City Gas Light Co., 7l Ga. 
106; Port of Mobile v. L. & N. R. R., 84 Ata. 115), and 
the action of state officials controlled in the federal 
courts. See State of Louisiana v. Lazarde, 60 Fed. 
Rep. 186; Donald v. Scott, 67 Fed. Rep. 854; Wong 
Wai v. Williamson, 103 Fed. Rep. 1, as for instance, 
where the statute attacked was unconstitutional; 
Smyth v. Ames, 169 U. S. 466. Against this contention 
were cited cases like Kerr v. Corporation of Preston, 
6 Ch. D. 463, Rhodes & Jacobs Mfg. Co. v. State of 
New Hampshire, 70 Fed. Rep. 721, Minneapolis 
Brew. Co. v. McGillivray, 104 Fed. Rep. 268, Predi- 
gested Food Co. v. McNeal, 4 Ohio Dec. S. &C. P. 
456, Cohen v. Commissioners, 77 N. Car. 2, Fincle v. 
Commissioners, 63 How. Pr. 318, Perault v. Rand, 
10 Hun, 222, where injunctions against criminal and 
other proceedings had been in effect denied, and 
quotations made from Board of Liquidation v. Mc- 
Comp, 92 U.S. 541, and the more recent case of 
Smyth v. Ames, 169 U.S. 519. The point that the 
execution of a conspiracy could be restrained (see 
Davis v. Zimmerman, 91 Hun, 489) is not expressly 
touched upon. 

Some conclusions may be attempted from these 
more or less conflicting cases: 

First. The courts, though tardy, have finally de- 
clared that the legislature is wholly without power 
to suppress or condemn a wholesome article of food. 

Second. The old fallacy that a board of health was 
omnipotent has been exploded., 

Third. Some few of the authorities are inclined to 
hold that the legislature can establish an arbitrary 
standard of wholesomeness, which, in our judgment, 
might very well prevent the sale of a wholesome 
article that did not conform to the arbitrary stand- 
ard. 

Fourth. The enforcement of an unconstitutional 
food or other statute can be restrained by injunction. 


—Frederick J. Wait in the New York Law Journal. 








BOOKS RECEIVED. 


Review of the Legislation in all of the States, for the 
Year 1901, being Bulletin 72, Issued by the New 
York State Library. Edited by Robert H.Whitten, 
Ph. D. Price 25 cents. 

Probate Reports Annotated: Containing Recent Cases 
of General Value Decided in the Courts of the Sev- 
eral States on Points of Probate Law, with Notes 
and References. By George A. Clement, of the 
New York Bar, Author of Clement’s Digest of Fire 
Insurance Decisions. Vol. 6. New York: Baker, 
Voorhis & Company, 1902. Sheep, pp. 832. Price, 
$5.50. Review will follow. 

Reports on the Law of Civil Government in Ter- 
ritory Subject to Military Occupation by the Mili- 
tary Forces of the United States. Submitted to 
Hon. Elihu Root, Secretary of War, by Charles E. 
Magoon, Law Officer, Division of Insular Affairs 
Office of the Secretary, War Department. Pub- 
lished by Order of the Secretary of War. Wash- 
ington: Government Printing Office. 1902. 








HUMORS OF THE LAW. 


The Lawyer—You say that you were walking behind 
this woman, could distinguish her figure because of 
the cape she wore, saw nothing of her face, and yet 





knew she was a very pretty woman. How do you ac- 
count for that! 

The Witness—Well, I could see the faces of the 
men coming toward me. 

A lawyer, while bathing, was attacked by a shark. 
He managed to beat off his assailant and struggle 
back to shore. Once in safety on the beach he shook 
his fist at the retiring and disappointed shark, and 
gaspedout: ‘You brute! That’sthe most abominable 
breach of professional etiquette I have ever known.’” 
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1. ACTION — Misjoinder of Counts.—In an action 
against two or more defendants, where there is a 
count showing a cause of action against all, it is error 
to join a count showing a cause of action against some 
or one only.—Dunn vy. Pennsylvania R. Co., N. J., 5b 
Atl. Rep. 465. 


2. ACTION — Motive.—Evidence that plaintiffs are 
residents of another state, where they have brought 
action for the same cause of action, held inadmissible; 
motive being immaterial.—Raughley v. West Jersey & 
8. R. Co., Pa., 51 Atl. Bep. 597. 


8. ACTION—Violation of Ordinances.—Actions for 
violation of city ordinances are not criminal actions, 
within the meaning of Comp. Laws, §§ 4813, 4814, divid- 
ing actions into civil and criminal, and defining a 
criminal action as one prosecuted by the state as a 
party.—City of Madison v. Horner, 8. Dak., 89N. W. 
Rep. 474. 

4. ADULTERATIONS—Police Power.—It is within the 
police power to prohibit manufacture or sale of an 
article of food to which is added a substance poison- 
ous or injurious to health.—_Commonwealth v. Kevin, 
Pa., 51 Atl. Rep. 594. 


5. ADVERSE POSSESSION — Disseisin of Mortgage.—A 
mortgagee is not disseised by an adverse possession 
begun after the giving of the mortgage and not 
amounting to title.—Glezen v. Haskins, R.I., 61 Atl. 
Rep. 219. . 


6. AFFIDAVITS—Notarial Seal.—Under Comp. Laws, 
§§ 494, 50], 503, 504, affixing of seal by notary to his ver- 
ification of complaint held not absolutely essential 03 
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its validity as a verified complaint.—Wiley v. Carson, 
8. Dak., 89 N. W. Rep. 475. 

7. APPEAL AND ERROR — Assignment of Error.—Rul- 
ings excluding evidence, though excepted to, cannot 
be considered on appeal; the only assignment of error 
being to refusal to take off nonsuit.—Scranton Trac- 
tion Co. v. Schlichter, Pa., 51 Atl. Rep. 353. 

8. APPEAL AND ErRRoR—Harmless Error.—Error in 
admitting evidence of an accord and satisfaction with- 
outa pleathereof is harmless, where the jury found 
there was none.—Covell v. Carpenter, R. I., 51 Atl. 
Rep. 425. 

9. APPEAL AND ERROR—MoOtion to Open Judgment.— 
A motion to open a judgment regularly entered by de- 
faultis addressed to the discretion ofthe court, and 
cannot be reviewed on error.—Smith vy, Livesey, N.J., 
51 Atl. Rep. 453. 

10. APPEAL AND ERROR—New Trial.—Applications 
for a new trial on the ground of newly-discovered evi- 
dence are addressed to the discretion of the court.— 
Bedtkey v. Bedtkey, 8S. Dak., 89 N. W. Rep. 479. 

11. APPEAL AND ERROR — Objection Waived.—Objec- 
tion cannot be made for first time on avpeal that ac- 
tion for joint tort, after nonsuit as to all but one de- 
fendant, proceeded against it without proof of joint 
tort, and without amendment.—Rowland y. City of 
Philadelphia, Pa., 51 Atl. Rep. 589. 

12. APPEAL AND ERROR — Record.—In the absence of 
exception shown by the record tothe entry of judg- 
ment, error in entering iton the question of law re- 
served cannot be considered on appeal.—Keefer v. 
Pacific Mut. Life Ins. Co., Pa., 51 Atl. Rep. 366. 


13, APPEAL AND ERROR—Review.—An order refusing 
to quash a writ of foreign attachment held not review- 
able on anpeal therefrom.—Bellah v. Poole, Pa., 51 
Atl. Rep. 593. 

14. APPEAL AND ERROR—Review.—In reviewing pro- 
ceedings of inferior tribunals, the duty of the su. 
preme courtis to determine whether they exceeded 
their jurisdiction or violated legal principles, and not 
to review facts to determine the weight of evidence. 
—City of Atlantic City v. Goldstein, N. J.,51 Atl. Rep. 
471. 

15. APPEAL AND ERROR—Vacating Probate of Will.— 
An action in acounty court, after the time for an 4p. 
peal from an order probating a willto hayethe pro- 
Date set aside and to present for probate a later will, 
isan equitable action, within Code Civ. Proc. § 675, re. 
viewable by appeal, and not by proceedings in error. 
—Williams v. Miles, Neb., 89 N. W. Rep. 451. 

16. APPEAL AND ERROR—Variance.—Under Comp. 
Laws, § 4934, a defendant in an action for slander held 
not entitled to a reversal, because of a variance be- 
tween the complaint andthe proof, without showing 
that he was thereby mislead.—Bedtkey v. Bedtkey, S. 
Dak., 89 N. W. Rep. 479. 

17. APPEAL AND ERROR — Violation of Ordinance.— 
Under Comp. Laws, § 5214, providing for appeals in 
civil actions, and under section 7499, providing for writ 
of error for criminal actions, a judgment in an action 
for the violation of a city ordinance could only be 
brought to the supreme court by appeal.—City of Mad- 
ison v. Horner,S. Dak., 89 N. W. Rep. 474. 

18. ASSUMPSIT, ACTION OF—Fraudulent Representa- 
tions.—Where a party has been induced by fraudulent 
representations to enter into a written contract, he 
may, after rescission, recover in assumpsit what he has 
paid on it.—Haurahan v. National Building, Loan & 
Provident Assn., N. J., 51 Atl. Rep. 480. 

19. ATTORNEY AND OLIENT—Disbarment.—An attor- 
ney has no just cause of complaint jn proceedings for 
disbarment because the legislature has changed the 
method of procedure after the right of action against 
him arose.—State v. Fourchy, La., 31 South. Rep. 325. 

20. ATTORNEY AND CLIENT—Warrant of Attorney.— 
Act April 4, 1834 (P. L. 1833-34, p. 354), requiring every 
attcrney, if called on to do so, to file his warrant of at- 





torney,is not satisfied by proof that the action was 
originally brought with consent of plaintiff.—Fisler v. 
Reach, Pa., 51 Atl. Rep. 599. 

21. BANKRUPTCY—Attachment.—In an action aided 
by attachment, defendant, who had obtained a stay of 
the action through bankruptcy proceedings, held not 
entitled to object to leave, on sustaining a demurrer, 
to file a substitute complaint.—Wakeman v. Throck- 
morton, Conn., 51 Atl. Rep. 554. 

22. BANKRUPTCY—Discharge.—Under Bankr. Act 1898, 
ch. 3,§ 17, ajudgment for libel against a bankrupt, re- 
covered before the bankruptcy proceedings, is not 
canceled by a discharge in bankruptcy, soas to re- 
lieve the surety onthe judgment debtor’s bond.—Mc- 
Donald v. Brown, R. I., 51 At). Rep. 213. 

23. BANKRUPTCY — Discharge of Lien.—Bankr. Act 
1898, § 67f, held not to discbarge an attachment lien ob- 
tained by service of process more than four months 
prior tothe petition,though it could only be made 
available after a subsequent judgment in plaintiff's 
favor.—Wakeman v. Throckmorton, Conn., 51 Atl. 
Rep. 554. 

24. BANKRUPTCY — Fraudulent Conveyance.—Under 
Bankr. Act July 1, 1898, § 70, cl. “e,” providing that the 
trustee in bankruptcy may avoid a fraudulent convey- 
ance by the bankrupt, after discharge in bankruptcy 
a judgment creditor cannot use his judgmentto set 
aside ag fraudulent a conveyance bythe debtor; the 
right to avoid such conveyance being only in the 
trustee.— Barnes Mfg. Co. v. Norden, N. J., 51 Atl. Rep. 
454. 

25. BANKS AND BANKING — Authority of Cashier.— 
Bank held not liable on unauthorized draft of cashier. 
—Campbell v. Manufacturers’ Nat. Bank, N. J.,51 Atl. 
Rep. 497. 

26. BILLS AND NOTFS — Demand Note.—A demand 
note, which has run a year anda half without de- 
mand, and without recognition of liability by the 
maker, by payment of interest or otherwise, is over- 
due as matter of law.—Guckian v. Newbold, R. I., 51 
Atl. Rep. 210. 

27. BILLS AND NOTES — Right to Sue.—The payee ofa 
note, who has indorsed it as collateral security, may 
maintain an action thereon, on receipt of the note 
from the indorsee, unless the posses?ien is obtained 
by fraud.—Hutchings v. Reinalter, R. I., 51 Atl. Rep. 
429. 

28. Bonps—Liability.—Plaintiff, taking bond from 
contractor for stonework of building, may recover 
thereon for default, though it has subsequently taken 
a bond from another for entire completion of building, 
and he has completed the stonework under contract 
with plaintiff to do so.—Equitable Trust Co. v. Bowen, 
Pa., 51 Atl. Rep. 371. 

29. CARRIERS—Negligence.—Coupling switch engine 
to train after it has reached its terminus, while pas- 
sengers are alighting, jarring it so a passenger is 
thrown down, held negligence,though coupling isin 
the usual manner and with no more force than neces, 
sary to effect it.—Raughley v. West Jersey & S. R. Co. 
Pa., 51 Atl. Rep. 597. 

30. CEMETERIES—Location.—On hearing of an appli- 
cation to locate a cemetery, made toa state board of, 
health, under P. L. 1885, p. 165, § 6, the state board acts 
judicially, and persons interested havea rightto be 
heard.—Dodd v. State Board of Health, N.J., 51 Atl. 
Rep. 456. 

31. CERTIORARI—Laches.—Certiorari to set aside pro- 
ceedings of a city in purchasing a school site, more 
than eight months after the money was expended, 
will be dismissed for laches.—Coward vy. City of Bay- 
onne, N. J., 51 Atl. Rep. 490. 

32. CERTIORARI—Procedure.—A writ of certiorari to 
review an ordinance of the township should be di- 
rected ‘‘to the township of L,in the county of C0,” 
and not to the clerk or members of the township com- 
mittee alone.—Young v. Crane, N. J., 51 Atl. Rep. 
482. 
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33. CHAMPERTY AND MAINTENANCE—Suit for an Ac- 
counting.—A suit for accounting against a mortgagee 
in possession is not champertous because no consid- 
eration passed when the owner conveyed the prem- 
ises to plaintiff.—Gribbel v. Brown, Pa., 51 Atl. Rep. 
587. 

34. CHARITIES—Testamentary Trusts.—A corporate 
legatee, which at the time of the making of the will 
was unable to receive a charitable bequest, held a 
proper party to be appointed as trustee after its dis- 
ability was removed.—Appeal of Eliot, Conn., 51 Atl. 
Rep. 558. 

35. CHATTEL MORTGAGES—Liquor License.—A liquor 
license held not properly capable of being the sub- 
ject ofa chattel mortgage, either under the general 
law or Act March 28, 1892.—Christian Feigenspan v. 
Mulligan, N.J.,51 Atl. Rep. 191. 

36. COMPROMISE AND SETTLEMENT—Insane Person.— 
An agreement by defendant, in an action to enforcea 
bid atan execution sale, which is invalid by reason 
of defendant’s mental condition, to pay a certain sum 
in settlement of suit, will be held invalid for want of 
mental capacity, inthe absence of evidence showing 
a change of mental condition after the sale.—Cundell 
v. Haswell, R. I.,51 Atl. Rep. 426. 

87. CONSTITUTIONAL Law—Compensation of Sheriff. 
— Under Rev. St. 1898, § 694a, authorizing county 
boards severally to change the method of compensat- 
ing sheriffs from the fee to the salary system, where a 
county board has made such a change, it has no 
powerto change back to the fee system.—Northern 
Trust Co. v. Snyder, Wis., 89 N. W. Rep. 460. 

88. CONSTITUTIONAL LAaw—Municipal Corporation.— 
Where, in an action to restrain a proposed issue of 
bonds by a city, the court finds the facts and pro- 
nounces the decree required, enjoining such issue, it 
cannot be required to also determine that the act of 
the legislature under which the bonds were proposed 
to be issued was unconstitutional.—City of Joliet v. 
Alexander, Iil., 62 N. E. Rep. 861. 

39. CONSTITETIONAL LAawW—Pleading.—In asuit by a 
stockholder in his own behalf and that of others 
similarly situated,a complaint must show that the 
corporate officers will not perform their duty to act. 
—Northern Trust Co. v. Snyder, Wis., §9 N. W. Rep. 460. 

40. CONSTITUTIONAL Law—Scattering Paper.—Adver- 
tising by circulars held not prohibited by ordinance 
against casting circulars in vestibules of dwellings; 
addressed envelopes being excepted.—City of Phila- 
delphia v. Brabender, Pa., 51 Atl. Rep. 374. 

41. CONSTITUTIONAL Law—Trial by Jury.—A statute 
providing that, in prosecutions for violation of ordi- 
nances, failure to demand a jury shall be waived of 
the right, is not in violation of Const. U. S. Amend. 14. 
—Jn re Cox., Mich., 89 N. W. Rep. 440. 

42. CONTRACTS—Descriptio Personzs.—Where a con- 
tract is signed by aperson as “Mfg. Agt. & Supt.of 
Contracts,” the words in quotation are mere descriptio 
personae.—Keeley Brewing Co. v. Neubauer jDecorat- 
ing Coz, Ill., 62 N. E. Rep. 923. 

43. CONTRACTS — Insufficient Title. — Where a con- 
tract for a real estate loan stipulated that the title 
should be examined by the lender’s solicitor, and that 
it would not be satisfactory if it was held subject to 
conditions or restrictions, the borrower held not en- 
titled to damages for a breach, where there was an 
outstanding tax titleand arelease of a mortgage by 
an attorney whose power was not recorded, as re- 
quired by Pub. St. eh. 120,§ 14.— Gilson y. Cambridge 
Sav. Bank, Mass., 62 N. E. Rep. 728. 

44. ContTractTs—Invalid Conditions.—Agreement in 
application for life insurance that medical examiner 
shall be the agent of the insured held invalid.—Sterna 
man v. Metropolitan Life Ins. Co., N. Y., 62N.E. 
Rep. 763. 

45. CORPORATIONS—Appeal.— An action for the dis- 
solution ofa corporation and the appointment of a re- 
ceiver of its assets involves a franchise, and an appeal 





from ajudgment therein may be taken direct to the 
supreme court.—Bixler v. Summerfield, Il].,62 N. E. 
Rep. 849. 

46. CORPORATIONS— Liability for Labor on Unpaid 
Stock.—One taking assignment of stock purporting to 
be fully paid, with notice that it was not so paid, is 
primarily liable to the creditors of the company for 
the unpaid amount.—Foote v. Ulinois Trust & Sav- 
ings Bank, IIll.,62 N. E. Rep. 834, 

47. CORPORATIONS — Minority Stockholder. — An ac- 
tion by a minority stockholder in a corporation 
against the owner of the majority of the stock for 
misappropriation of its funds, praying solely for an 
accounting, is appealable to the appellate, and not to 
the supreme court.— Bixler v. Summerfield, Ill., 62 
N. E. Rep. 849. 

48. CORPORATIONS — Stockholder’s Liability. — A 
stockholder of a manufacturing corporation, selling 
his stock before the corporation contracts a debt, is 
not persopvally liable therefor, under Gen. Laws, ch. 
180, §§ 11,12, though the corporation has failed to file 
a certificate of assets as required by the statute.— 
Demelman v. Brown, KR. I., 51 Atl. Rep. 217. 

49. Costs—Record.—To incumber the record by the 
incorporation of court papers, overruled orders, and 
other irrelevant and unnecessary matter is improper, 
and the court will so adjust the costs that the parties 
responsible shall pay therefor.—Chappell v. Stewart, 
Md., 51 Atl. Rep. 411. 

50. CouRTS— Jurisdiction in Probate.— The district 
court has no original jurisdiction to set aside a will or 
the probate of the same.—Williams v. Miles, Neb., 89 
N. W. Rep. 451. 

51. CouRTs—Mandamus.—Where, ip proceedings for 
mandamus to detach certain lands from a city, under 
Hurd’s Rev. St. 1899,ch. 24, § 206, there is no contest 
tried except asto partof the premises being platted, 
no question of freehold is involved, and the supreme 
court has no jurisdiction of an appeal therein.—City 
of Roodhouse yv. Briggs, Ill.,62 N. E. Rep. 778. 


52. CRIMINAL LAw—Breaking and Entering.—A jury 
may find a defendant guilty of breaking and entering 
a dwelling house with intent to steal, or they may 
find him guilty of a mere breaking and entering.— 
State v. Snow, Del., 51 Atl. Rep. 607. 

53. CRIMINAL Law—Competent Testimony.— Witness 
held competent to testify that, from the sounds made 
by a wagon passing his home, he knew it belonged to 
decedent. — Commonwealth v. Best, Muass., 62 N. E. 
Rep. 748, 

54. CRIMINAL Law—Intent.—One accused of break- 
ing and entering a dwelling house with intent to steal, 
who through intoxication isin such a condition as to 
believe that he is entering another house, where he 
resides, cannot be convicted.—State v. Snow, Del., 51 
Atl. Rép. 607. 

55. CRIMINAL Law—Reasonable Doubt.—Reasonable 
doubt in a criminal case considered and defined.— 
State v. Magnell, Del., 51 Atl. Rep. 60s. ; 

56. CRIMINAL Law—Violation of City Ordinance.— 
The imprisonment of a member of the Salvation Army 
in a house of correction for violation of a city ordi- 
nance relating to the use of public places held not 
illegal, as being unreasonable.— Jn re Cox, Mich., &9 
N. W. Rep. 440. 

57. CRIMINAL Law — Waiver of Objection.— An ob- 
jection to a warrant for violation of an ordinance 
against keeping a saloon, on the ground that it was 
issued upon a complaint based upon information, 
held waived by a plea of not guilty. — Village of 
Sparta v. Boorom, Mich., 89 N. W. Rep. 435. 3 

58. DaMaGES—Bodily Pain.—The testimony of plaint- 
iff,in an action for personal injuyies, as to bodily 
pain suffered since the accident, anf even at the time 
of trial, is admissible as showing the character of the 
original injury.—Martin v. Sherwood, Conn., 51 Atl. 
Rep. 526, 
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59. DAMAGES — Lost Check. — Check deposited by 
vendee under contract to purchase land held liqui- 
dated damages, and not a penalty, and therefore, it 
being lost, and the vendee defaulting complainant 
could sue on the check in equity.—Moore v. Duroam, 
N. J.,51 Atl. Rep. 449. ” 

60. DAMAGES—Suffering.—In a verdict for personal 
injuries may be included allowance for pain and suf. 
fering from the accident.— Foote v. American Prod- 
uct Co., Pa., 51 Atl. Rep. 364. 

61. DeEaTH—Bar by Other Suit.—Recovery for death 
of plaintiff held not allowed, where his personal rep- 
resentatives are, on his death, substituted in his place, 
under Act April 15, 1851 (P. L. 669), § 18, in action for 
personal injuries. — Edwards v. Gimbel, Pa.,51 Atl. 
Rep. 357. 

62. DeEDS—Boundaries.—The grantees in deeds con- 
veying lots, which for the purpose of establishing 
bouné@aries referred to a plat, held not estopped from 
asserting that the plat did not establish the bounda- 
ries ofan adjoining lot.—Taber v. Hall, R.1., 51 Atl. 
Rep. 432. 

63. DISMISSAL AND NONSUIT— Attorney's Contingent 
Fee.—Liability of plaintiffs for expenses and services 
of their attorneys under contract for contingent fees 
cannot be determined in the action on a motion by 
plaintiffsto dismiss.— Williams v. Miles, Neb.,89 N. 
W. Rep. 455. 

64. PUBLIC OFFENSE — Disorderly Conduct.— Under 
Disorderly Act, § 3, making the use of loud and offens- 
ive or indecent language an offense, one cannot be 
convicted on proof of the use of loud language.—Mul- 
len v. State, N. J.,51 Atl. Rep. 461. 

65. DivorcE — Petition. — A petition for divorce on 
the ground of cruelty, which is insufficient in failing 
to designate the offense, cannot be amended. — 
Wagner v. Wagner, Del., 51 Atl. Rep. 603. 

66. DowseR—Inchoate Rigbt.—Althougs an inchoate 

ight of dower is not an estate, but only aright of ac- 
tion, itis in the nature ofa lienon real estate, and is 
treated as an incumbraarjce to be protected.—Atwood 
v. Arnold, R. I., 51 Atl. Rep. 216. 

67. EJECTMENT—Right to Maintain. —The owner of 
soilinastreet may maintain ejectment against any 
person wrongfully claiming exclusive possession of 
the same.—French v. Robb, N. J.,51 Atl. Rep. 509. 

68. ELECTRICITY—Electric Light Poles.—A person ec- 
cupying part of a street with electric light poles under 
a legal contract with the city held to have noright to 
the use of the immediate vicinity of his poles for the 
purpose of maintaining them.—French v. Robb, N. J. 
51 Atl. Rep. 509. , 

69. ELECTIONS— Marking Ballots.—Under Code Pub. 
Gen. Laws, art. 33, §§ 50, 61, 66,as amended by Acts 
1896, ch. 202,and Acts 1901, ch. 2, to constitute a legal 
ballot, the whole of the cross mark must be ‘‘within’ 
the square.—Duvall v. Miller, Md.,51 Atl. Rep. 570. 

70. EMINENT DOMAIN—Damages.—Under St. 1897, ch. 
519, relating to the relocation of a certain railroad in 
order to abolish a grade crossing, petitioner, who 
owned land fronting on the old location, held not enti- 
tled to recover damages for loss of access to the rail. 
road.—Farewell v. City of Boston, Mass., 62 N. E. Rep. 
62 N. E. Rep. 751. L 

71. EMINENT DOMAIN — Measure of Damages.— The 
measure of damages for land not taken, but depreciated 
in the value by construction of railroad, is the differ. 
ence in market value of the land before and after the 
construction.—Illinois Cent, R. Co. v. Turner, Iil., 62 
N.E. Rep. 798. 

72. Equitr—Review by a Court.— The court, on a 
hearing to confirm a master’s report, will overrule ex. 
ceptions to certain rulings made by the master, where 
the party excepting fails to point out in his brief the 
particulars in which the rulings are prejudicial, and 
none appear to the court.—Canadian Religious Assn. 
v. Parmenter, Mass.,62N. E. Rep. 740. 





73. ESTOPPEL— Bona Fide Holder. — That one who 
places a stock certificate indorsed in blank in the hands 
of an agent who wrongfully pledges the same did not 
know of a custom whereby such indorsement enabled 
the bearer to give title held not to relieve the owner 
trom estoppel to set up title against a bona fide holder. 
—Russeli v. American Bell Tel. Co., Mass., 62 N. E. 
Rep. 751. 

74. EvIDENCE — Adwissibility of Memorandum.— 
Plaintiff, in action against executor, held to have sup- 
ported his case by admissions of decedent, so as to 
make a case for admission of memoranda kept by de- 
cedent, within St. 1896, ch. 455.—Huebener v. Child, 
Mass., 62 N. E. Rep. 729. 

75. EVIDENCE—Foundation for Secondary Evidence. 
—Under Hurd’s Rev. St. 1899, p. 1420, ch. 120, § 163, evi- 
dence that an unsuccessful search had been made for 
tax receipts is sufficient foundation for the introduc’ 
tion of the collector’s books.—Scott v. Bassett, IIl., 62 
N. E. Rep. 914. 

76. EVIDENCE—Judicial Notice.—Judicial notice will 
be taken of Laws 1901, p. 96, without the filing ofa 
formal supplemental plea, inan action commenced be- 
fore the passage of the act.—Vance v. Rankin, IIl., 62 
N. E. Rep. 807. 

77. EVIDENCE—Judicial Notice.—The court, sitting in 
a county In which a complaint is verified, can take 
judicial notice of the fact that the notary whose name 
is subscribed to the vertification is duly authorized to 
act as such.—Wiley v. Carson, 8. Dak., 8&9 N. W. Rep. 
475. 

78. EVIDENCE—Priority.—Where several parol trust 
deeds are executed and recorded at the same time, evi- 
dence is admissible to show the agreements and acts 
of the parties, for the purpose of determining the ques- 
tion of priority; the deeds being silent on that point.— 
Schaeppi v. Glade, Iil.,62 N. E. Rep. 874. 


79. EVIDENCE—Signals and Flags.—The adoption by 
a railroad company of a rule requiring flags and tor. 
pedoes to be placed whenever a rail was removed held 
to be an admission that ordinary care required the 
course of conduct prescribed in such rule.—Chicago & 
A. Ry. Co. v. Eaton, Ill.,62 N. E. Rep. 784. 


80. EXECUTORS AND ADMINISTRATORS—OCompromise.— 
An agreement of an executor to pay $500 in release ofa 
judgment of $1,200 against the testatrix held not a com- 
promise, within Laws 1893, ch. 100.—Jn re Bronson’s 
Estate, 74. N. Y. Supp. 1052. 


£1. EXECUTORS AND ADMINISTRATORS— Expenses of 
Litigation.—An estate is not chargeable with the ex- 
pense of litigation carried on by the administrator in 
which the estate has no interest.—Cullen v. State, Ind., 
62 N. E. Rep. 759. 


§2. EXECUTORS AND ADMINISTRATORS—Liability of 
Bondsmen.—An administrator selling land of the es- 
tate under order of court directing one-third of the 
proceeds to be paid to the widow, as authorized by 
Burns’ Rev. St. 1901, § 2503, held not liable to the es- 
tate on his bond for failing to account for the widow's 
one-third.—Cullen v. State, Ind., 62 N. E. Rep. 759. 


83. EXECUTION—Sheriff’s Levy.— Where goods are 
wrongfully taken from a sheriff after execution levy, 
he cannot be deprived of his right to recover the full 
value of the goods by a settlement between the wrong- 
ful taker and execution creditor.—Bennet vy. Gilbert, 
Ill., 62 N. E. Rep. 847. 

84. FRAUDULENT CONVEYANCES—Assignment of Leg. 
acy.—An assignment by a father to his children of a 
legacy On account of a guardianship indebtedness to 
them held not in fraud of creditors.—Bush v. Downey, 
lil., 62 N. E. Rep. 868. 


85. FRAUDULENT CONVEYAKCES—Contest, Withdrawal 
of.—A conveyance by testator’s widow to contestant’s 
daughter in consideration of a dismissal of the contest 
held to be fraudulent as to the contestant’s creditors.— 
Smith v. Patton, Ill.,62 N. E. Rep. 794. 
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86. GAMING—Action Against Stakeholder.—A New 
York statute giving aright of action against a stake- 
holder and the principal to whom he pays over money 
is a remedial statute, and a judgment against the 
stakeholder in New York, which is unsatisfied, is no 
bar to a statute In the state against a principal.—Ken- 
nealy v. Leary, N. J., 51 Atl. Rep. 475. 


87. GIFTS—Delivery.—Where a depositor in a savings 
bank causes the deposit to be transferred to his 
brother, and takes out a new deposit book and retains 
it, held not an absolute gift, in prasenti.—Hallowell 
Sav. Inst. v. Titcomb, Me., 51 Atl. Rep. 249. 


88. GUARANTY—Right of Action.—The guarantor of 
collection of a note may be sued without proceeding 
against the debtororsecurity; the debtor being utterly 
nsolvent and the security worthless.—Colby v. Far- 
well, N. H.,51 Atl. Rep. 254. 

89. Highways—Appraisement of Damages.—An ap” 
praisement of damages for land taken by a committee 
of the board of supervisors, instead of disinterested 
electors, invalidates the proceeding.—Nelson v. Harlan 
County, Neb., 89 N. W. Rep. 458. 

90. Highways— Bicycles.— A boy riding a bicycle, 
who was injured by being forced between the curb and 
a team turning onto the street, cannot be held negii- 
gent in riding at speed of about seven miles an hour.— 
Foote v. American Produet Co., Pa.,51 Atl. Rep. 364. 

91. HOMESTEAD—Abandonment Without Wife’s Von- 
sent.—A married man who has acquired a homestead 
right in leased premises may change his residence 
without his wife’s consent, and thereby abandon his 
homestead right in such leased premises, and thereaf- 
ter cancel the lease without her signature.—Beranek 
v. Beranek, Wis., 89 N. W. Rep. 146. 


92. HUSBAND AND WIFE — Separate Maintenance.— 
Provision in agreement for separation that the hus. 
band would pay the wife $6 per weekj for maintenance 
cannot be avoided merely because of subsequent 
financial troubles of the husband.— Vandegrift v. 
Vandegrift, N. J.,51 Atl. Rep. 200. 

93. HUSBAND AND WIF&—Wife’s Separate Estate.—A 
wife’s separate estate is not chargeable with debt o¢ 
her husband, because she stood by in silence while he 
represented the property to be his.—Kinsey v. Feller, 
N. J., 51 Atl. Rep. 485. 

94. INJUNCTION— Hearsay Evidence.— Hearsay evi- 
dence, aimitted without objection, held sufficient to 
show -that telegraph wires strung in front of com- 
plainant’s premises were erected by defendant and to 
authorize mandatory injunction compelling their re- 
moval.— Smith v. Delaware & A. Telegraph & Tele- 
phone Co., N. J., 51 Atl. Rep. 464. 

95. INSURANCE—Measure of Damages.—The cost to 
insured, the manufacturer of machinery burned, to re- 
place or repair it, and not the market value, held the 
measure of damuges under the policy.—Standard Sew. 
ing Mach. Co. v. Royal Ins. Co., Pa., 51 Atl. Rep. 354. 


96. INSURANCE— Notice.— Requir t of ident 
policy that written notice be given the company at 
New York of an accident is satisfied where the agent 
of the company sends the notice.—Van Eman v. Fide- 
lity & Casualty Co. of New York, Pa., 51 Atl. Rep. 177. 


97. INSURANCE—Reinstatement.— Where a suspended 
member signs the required certificate of good health 
and mails it,held,that he has complied with the require. 
ments of the by-laws as to reinstatement, though it 
does not reach the clerk until the death of the sus- 
pended member.—Sovereign Camp of Woodmen of the 
World v. Grandon, Neb.,89N. W. Rep. 448. 


98. INSURANCE—TimeofCommencing Action.—A lim- 
itation in fire policy of one year after loss for bringing 
suit thereon is valid.—Chichester v. New Hampshire 
Fire Ins. Co., Conn., 51 Atl. Rep. 545. 

99. INSURANCE—Waiver.—Where au agent of an in- 
surance company informs the mortgagee to whom the 
policy is payable that he will get the money without 








further action, the company held to recognize the 
mortgagee’s claim.—Farmers’ Fire Ins. Co. v. Baker, 
Md., 51 Atl. Rep. 184. 

100. INTOXICATING LIQUORS—Equitable Relief.—Where 
complainant, in order to merit equitable considera- 
tion, had to do equity, and the ¢ ffect was a recognition 
of its obligation, rendering it liablethereon in an ac- 
tion at law,the judgment in such an action was not 
a bar in equity in the relief sought. — Commercial 
Union Assur. Co. v. New Jersey Rubber Co., N.J., 51 
Atl. Rep. 451. ; 

101. INTOXICATING LIQUORS—Hotel Keepers.—Under 
Rev. Code, p. 411, § 8, a license to sell liquors at whole- 
sale cannot be granted to a hotel keeper.—Jn re Mundy, 
Del., 51 Atl. Rep. 605. 

102. INTOXICATING LIQUORS—License.— Under Rev. 
Code, p. 69, § 1, a person having a brewer’s license held 
not required to take outa license for sale of liquor, 
under Rev. Code, p. 410, § 1.—Zn re Biederman, Del., 51 
Atl. Rep. 602. 

103. INTOXICATING LIQUORS—Sale.— Where a liquor 
dealer in New York makes a sale in that state, valid 
therein, to a citizen of Connecticut, not knowing that 
the agent who solicited the order was not licensed, 
nor intending that the purchaser should resell unlaw- 
fully, recovery of the price is not prevented by Gen. 
St. § 3114.-J. & J. Eager Co. v. Burke, Conn., 51 Atl. 
Rep. 544. 

104. INTOXICATING LIQUORS—Warrant Insufficient.— 
Under 3 How. Ann. 8t. § 2847, subd. 7, and Comp. Laws 
1897, § 50, a warrant for violation of an ordinance 
against keeping a saloon, which merely charged a sale 
of liquor, without stating the place and circumstances 
thereof, held insufficient.—Village of Sparta v. Boo- 
rom, Mich., 89 N. W. Rep. 435. 

105. JUDGMENT—Default.—Under Prac. Act, § 320, af- 
ter a service of a copy of the declaration in an action 
against a city on the clerk and three members of the 
council, there being no mayor, plaintiff was entitled to 
enter judgment by default after 30 days.—Cooper v. 
Borough of Cape May Point, N. J., 51 Atl. Rep. 511. 

106. JODGMENT—Publication.—A publication of sum- 
mons, reciting the complaint as filed March 7th 
whereas it was not in fact filed until March 8th, held 
not ground for setting aside default.—Wiley v. Car- 
son, S. Dak., 89 N. W. Rep. 475. 

107. JUDGMENT—Res Judicata.—An instruction ina 
former action held admissible in a subsequent suit 
between the same parties to show that the questions 
involved in the second suit were res judicata.—Stoirs 
v. Robinson, Conn.,51 Atl. Rep. 516. 

108. JUSTICES OF THE P#eACE—Jurisdiction. — Under 
Code, art. 52,§ 6, ajustice has no jurisdiction in re. 
plevin without an appraisement fixing the value of the 
property at a sum within his jurisdiction.—Darrell v. 
Biscoe, Md., 51 Atl. Rep. 410. 

109. LANDLORD AND TENANT — Surrender of Posses- 
sion.—Whether a tenancy is from month to month, or 
under an express agreement for a particular month, 
the tenant would, hy holding over, become liable for 
an additional month’s rent.—Byxbee v. Blake, Conn., 
51 Atl. Rep. 535. 

110. LARCENY — Instructions. — In prosecution for 
grand larceny, where the jury had been instructed to 
convict if they were convinced that the value of the 
property stolen was more than $15, defendant was en- 
titled to an instruction as to the duty of the jury in 
case they found the value of the property to be $15 or 
less.—Bishop v. People, Ill., 62 N. E. Rep. 785. 

111. LIBEL AND SLANDER—Injury to Feelings.—Where, 
in an action for slander charging plaintiff with a 
crime, evidence of injury to feelings is admitted with- 
out objection, damages are recoverable therefor.— 
Bedtky v. Bedtky, 8S. Dak.,89 N. W. Rep. 479. 

112. MANDAMUS — Property Owner’s .Petition.—The 
petition in mandamus to compel a city officer to issue 
a license to lay a railroad track in a city street must 
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show on its face that the petition of property owners 
required by 1 Starr & C. Ann. St. (2d Ed.) p. 712, was 
obtained and filed before the ordinance granting the 
license was passed.—McGann v. People, Ill., 62 N. E. 
Rep. 941. 

113. MASTBR AND SERVANT—Action for Death.—Where 
a railroad company had a rule requiring flags and 
torpedoes to be placed whenever a rail was removed, 
in an action for the death of one of its engineers 
caused by such removal, held, that the jury would 
have been justified in finding that, if the rule kad been 
complied with, the accident would not have occurred. 
—Chicago & A. Ry. Co. v. Eaton, Iil., 62 N. E. Rep. 784. 

114. MASTER AND SERVANT — Admissibility of Evi- 
dence.—Where the declaration alleged that plaintiff 
was employed by defendant to “tuke care of certain 
tovuls, chains,” etc., and was injured while moving a 
“cobble,” evidence that, when injured, he was going 
to remove a chain from the cobble, held admissible.— 
Illinois Steel Co. v. Hanson, Ill.,62 N. E. Rep. 918. 

115. MASTER AND SERVANT—Assumption of Risk.— 
In an action for personal injury sustained by plaintiff 
while engaged in learnivg the duties of a street car 
conductor, evidence held to show that plaintiff as. 
sumed the risk.—Ladd v. Brockton St. Ry. Co., Mass., 
62 N. E. Rep. 730. 

116. MASTER AND SERVANT—Defective Appliances.— 
In an action by aservant for injuries from a defective 
board in a derrick, held, that the case was one for the 
jury.—Ouellette v. Michigan Alkali Co., Mich., 89 N. W. 
Rep. 436. 

117. MASTER AND SERVANT—Failure to Inspect.—A 
quarryman’s negligence in failing to inspect stone for 
explosives cannot be attributed to an employer whose 
servant is injured by an explosion of a stone,in the ab- 
sence of evidence that he knew of such failure.— 
Mooney v. Beattie, Mass., 62 N. E. Rep. 725. 

118. MASTER AND SERVANT—Fellow-Servants.—In an 
action against a railroad company for death of one of 
its engineers, caused by the removal of a rail, the 
question of fellow-servants’ negligence held properly 
eliminated from the case.—Chicago & A. Ry. Co. v. 
Eaton, Ill., 62 N. E. Rep. 784. 

119. MASTER AND SERVANT—Fellow-Servants.—Where 
the gist of the action was the master’s negligence in 
failing to perform a non-assignuble duty, an instruc- 
tion omitting [the question of fellow-servants was 
proper.—Ide v. Fratcher, Il!.,62 N. E. Rep. 814. 


120. MASTER AND SERVANT—Fellow Servants.—The 
negligence of a servant in failing to replace a plank 
over a drain after he had removed it,whereby plaintiff 
fell into the drain, heid the negligence of a fellow- 
servant.—Stewart v. International Paper Co., Me., 51 
Atl. Rep. 237. 

121. MASTER AND SERVANT — Negligence. — An em- 
ployer held not negligent in failing to inspect stone 
shipped from a quarry for use in a building, to ascer- 
tain whether any explosives were left about them.— 
Mooney V. Beattie, Mass., 62 N. E. Rep. 725. 


122. MASTER AND SERVANT—Question for Jury.—Evi- 
dence in an action by a servant against the master for 
personal injuries resulting from a defective bolt held 
to raise a question for the jury whether defendant had 
exercised reasonable care to keep the boit in a safe 
condition,‘or had made proper inspection thereof.— 
Illinois Steel Co. v. Ostrowski, Ill., 62 N. E. Rep. 822. 


123, MASTER AND S&RVANT—Servant and Licensee.— 
In action by servant against master for injuries acon- 
tention that servant was at the time of the injury a 
mere licensee held without merit.— Heldmaier v. 
Cobbs, Ill., 62 N. E. Rep. 853. 

124. MORTGAGES —Application of Proceeds.—Where a 
mortgage securing several notes is foreclosed before 
the maturity of all the notes, and other property of 
the mortgagor is attached, the mortgagee may apply 
the proceeds of the mortgaged property to the notes 
not due, to enable him to apply the proceeds of the at- 





tached property to the notes which are due.—Hutch- 
ings Vv. Reinalter, R. I., 51 Atl. Rep. 429. 

125. MORTGAGES—Deed.—A deed absolute on its face 
may be established in equity as a mortgage by 
either written or parol evidence.—Pickett v. Wadlow, 
Md., 51 Atl. Rep. 423. 

126. MoRTGAGBS—Release of Personal Liability.— 
Rights of owner of land mortgaged as collateral secu- 
rity for payment of indebtedness out of contracts for 
sale of land and other mortgages considered, where 
the creditor took surrenders of the land contracts, and 
foreclosed the other mortgage?, releasing the vendors. 
and mortgago;s, under an arrangement that he was 
not to take the property as against the debtor.—Holli- 
day v. Suow, Miche, 89 N. W. Rep. 443. 

127. MONICIPAL CORPORATIONS — Contract. — Con- 
tract of municipal board will not be set aside, unless 
there is fraud or palpable abuse of the discretion of 
the board.—Coward v. City of Bayonne, N. J., 51 Atl. 
Rep. 490. 

128. MUNICIPAL CORPORATIONS— Construction of Sew- 
ers.—Under P. L 1895, p. 249, § 69, and P. L. 1896, p. 364, 
§ 5, the cost of the entire sewer system, part of which 
is outside the town limits, may be assessed on the 
lands within the town constructing the system of sew- 
ers.—Butler v. Town of Montclair, N. J., 51 Atl. Rep. 
494, 

129. MUNICIPAL CORPORATIONS—Councilmen.—Where 
one is acting as a councilman de facto, and not de 
jure, he cannot by his own vote on his own fappoint- 
ment, while filling a vacancy, confer upon himself a 
de jure title to the appointive office.—Armstrong v. 
Whithead, N. J.,51 Atl. Rep. 472. 

130. MUNICIPAL CORPORATIONS—Damages and Bene- 
fits.—Where the damages and benefits by a change of 
grade have been appraised, the fact that at the time 
of the application for a reappraisal the work of chang- 
ing the grade has not been completed held not to en- 
title the landowner to compensation for the cost of 
completing such work or for delay in such comple- 
tion.—Peck v. Borough of Bristol, Conn., 51 Ati. Rep. 
621. 

131. MUNICIPAL CORPORATIONS—Duty to Erect Bar- 
riers.— Question of duty of city to erect barriers, where 
there is a hole beside the sidewalk, held one of fact.— 
City of Chicago v. Baker, I11., 62 N. E. Rep. £92. 

132. MUNICIPAL CORPORATIONS—Estimate of Cost.—A 
municipal corporation, onthe dismissal of street im- 
provement proceedings by reason of the invalidity of 
the ordinance authorizing such improvements, held 
not entitled to enact a new ordinance without a new 
estimate of costs and public hearing by the board of 
public works, as required by Improvement Act 1897, §§ 
7,8.—Bass v. City of Chicago, Ill., 62 N. E. Rep. 913. 

133. MONICIPAL CORPORATIONS—Extent of Debt.—Un- 
der Const. art.9,§ 12, acity already indebtto more 
than 5 per cent. of the taxable property therein, and 
owning waterworks furnishing a large net income, 
cannot issue bonds under Laws 1599, p. 104, to extend 
its system,to be paid out of the water fund and se- 
cured by mortgage on the entire system.—City of 
Joliet v. Alexander, Iil.,62 N. E. Rep. 861. 

134. MUNICIPAL CORPORATIONS—Misappropriation of 
Public Funds.—The right of a taxpayer toinsiston a 
return to the public treasury of money wrongfully 
taken tberefrom to compensate official services held 
not affected by laches on his part.—Northern Trust Co. 
v. Snyder, Wis., 89 N. W. Rep. 460. 

135, MUNICIPAL CORPORATIONS—N egligence.—City, in 
breaking stone by means of stone crusher to be used 
in macadamizing a street is performing part of its gov- 
ernmental duty to repair streets, and is not liable for 
negligence of its servants.—Colwell v. City of Water- 
bury, Conn., 51 Atl. Rep. 530. 

136. MUNICIPAL CORPORATIONS — Railroad Tracks.— 
Rev. St. 1874, p. 223,as amended by 1 Starr &C. Ann. 
St. (2d. Ed.) p. 712, requiring a petition signed by over 
one-half of the abutting property Owners as a pre 
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requisite of a city council’s right to allow railroad 
tracks to be laid in the city streets, applies as well to 
individuals seeking franchise as to corporations.--Mc- 
Gann V. People, Iil., 62 N. E. Rep. 941. 

137. MUNICIPAL CORPORATIONS — Scattering Paper.— 
An ordinance prohibiting the casting of circulars and 
waste paper in vestibules of houses held within the 
legislative power of the city as to streets.—City of 
vhiladelpbia v. Brabender, Pa., 51 Atl. Rep. 374. 

138. MUNICIPAL CORPORATIONS—Service of Process.— 
Service of summons on the clerk andthree members 
of the council held sufficient service on a city.— 
Cooper v. Borough of Cape May Point, N. J.,51 Atl. 
Rep. 511. 

139. MUNICIPAL OORPORATIONS—Special Assessment. 
—Invalidity of an ordivance requiring that only mem- 
bers of labor unions sha!! be hired on work for the city 
held no defense toan actionto recoverona special 
assessment; it not appearing that such invalid ordi- 
nance was connected with the contract or proceed- 
ings.—Treat v. People, Iil., 62 N. E. Rep. 891. 

140. NAMEBS—Tax Sale.—Where there is evidence in 
proceedings involving the validity of a tax sale of real 
estate that the owner was as well known by the name 
of “Maria Lancy” as ‘‘Maria S. Lancy,” the tax pro- 
ceedings will not be set aside because the owner is de- 
scribed therein by the former name.—Lancy v. Snow, 
Mass., 62 N. E. Rep. 735. 

141. NAVIGABLE WATERS—Release of Public Rights. 
—A grant made by the riparian commissioners under 
authority of Act April6, 1871 (Gen. St. p. 2796), and pre- 
ceding acts, held to extinguish any highway rights 
which the public may have acquired in the land 
granted.—Morris & E. R. Co. v. City of Jersey City, N. 
J.,51 Atl. Rep. 387. 


142, NEGLIGENCK — Uare Required of Owner.—The 
owner of standing walls of a building destroyed by fire 
held, after the expiration of a reasonable time in 
which to take proper precautions, to be liable for the 
failure to use care sufficient to absolutely prevent in- 
jury, except from vis major, acts of public enemies, etc. 
—Ainsworth v. Lakin, Mass., 62 N. E. Rep. 746. 

143. NEGLIGENCE — Sufficiency of Complaint.—The 
complaint in an action for injuries resulting from de- 
fendant’s negligence is not required to contain an ex- 
press averment of defendant’s negligence; but the al- 
legation of facts showing a duty and a failure to per- 
form such duty is sufficient.—Iilinois Steel Co. v. 
Ostrowski, Ill., 62 N. E. Rep. 822. 

144. NEw TRIAL—Jurors.—It isno ground fora new 
trialthat ajuror had become a bankrupt, and so was 
disqualified to serve.—Guckian v. Newbold, R.I., 51 
Atl. Rep. 210. 

145. PARTIES — Intervention.—Where one claiming 
title adversely tothe mortgagor intervenes in an ac. 
tion to foreclose the mortgage, it is error to Include in 
the decree dismissing the billa finding that intervener 
had no title.—Ennis v. Wolff, Ill.,62 N. E. Rep. 842. 

146. PARTNERSHIP — Assumption of Debt.—Partner, 
sued by firm creditors, who does not notify his copart- 
ner, cannot recover counsel fees against the latter, 
though he had assumed the firm debts.—Fairfield v. 
Day, N. H., 51 Atl. Rep. 263. 

147. PAYMENT — Detached Coupons.—A pledge of 
bonds as security held not to be with presumption 
that the detached matured coupons were paid or can- 
celed.—Rhawn v. Edge Hill Furnace Co., Pa.,51 Atl. 
Rep. 360. 

148. PHYSICIANS AND SURGEONS —Damages.—Where a 
patient is injured by a physician’s negligent and un- 
skillful treatment, the loss or injury directly and nat- 
urally resulting from his fault or negligence is the 
measure of damages.—Uhallis v. Lake, N. H., 51 Atl. 
Rep. 260. 


149. PHYSICIANS AND SURGEONS — Sufficiency of Com- : 


plaint.—In an action bya physician for services, it will 
be presumed that he has complied with Laws 1893, ch. 





133, prescribing the conditions on which he may prac- 
tice medicine, and the complaint need not allege a 
compliance.—Webster v. Lumb, 8. Dak., 89 N. W. Rep. 
473, 

150. PLEADINGS— Declaration Sufficient After Verdict. 
—A declaration which failed to allege the servant's 
ignorance of the defect in appliances which caused his 
injury beld, in the absence of demurrer, to be sufficient 
after verdict.—Ide v. Fratcher, Ill.,62 N. E. Rep. 814. 

151. PLEADING—Set Off.— Defendant held not entitled 
to set off claim due him from plaintiff, because not 
pleaded.—Harrison v. State Banking & Trust Co., 8. 
Dak., 89 N. W. Rep. 477. 

152. PRINCIPAL AND SURETY — Demand of Payment.— 
Till there is a demand for payment, evidencing an in- 
tent to require payment forthwith, of surety on a bond 
conditioned for completion of building,the surety is 
not liable for interest.—Folz v. Tradesmen’s Trust & 
Saving Fund Co., Pa., 51 Atl. Rep. 879. 

153. PROCESS — Publication of Summone.—An objec- 
tion that a complaint was not made a part of the 
affidavit for publication of summons, and that there- 
fore the affidavit failed to show a cause of action 
against defendants, held untenable under the facts.— 
Wiley v. Carson, S. Dak., 89N. W. Rep. 475. 

154. RAILROADS—Contributory Negligence.—There is 
no such difference between an electric railway in the 
country and a steam railway as to render what would 
be contributory negligence as respects crossing a 
steam railway due care as respects crossing an elec- 
tric railway.—McNab v. United Railways & Electric 
Co., Md., 51 Atl. Rep. 421. 


155. RAILROADS — Negligence.—Assumption of em- 
ployees of railroad company, in shunting cars onto a 
coal company’s wharf, tbat wharf was clear, based on 
notification by wharf owners that ears were wanted, 
held not to conclusively defeat the right of an em- 
ployee of the coal company, working on the wharf, to 
recover for injuries.—Baltimore & O. R. Co. v. Charvat, 
Md., 51 Atl. Rep. 413. 

156. REPLEVIN — Damages.—Where defendant in an 
action in replevin obtainsa judgment for return of the 
property, he is entitled to reasonable damages occa- 
sioned by the replevin, but not to the cost of pew prop- 
erty purchased by him to take the place of the old.— 
Adams v. Wright, Conn., 51 Atl. Rep. 587. 


157. REPLEVIN — Judgment.—In replevin, where de- 
fendant retains possession by giving bond, and plaint- 
iff recovers in whole or in part, a general judgment for 
so much money is invalid.—Tumulty v. Jordan, N. J., 
51 Atl. Rep. 466. 

158. SaLES—Burden of Proof.—In an action for goods 
sold, where defendant alleges that he acted merely as 
a commission merchant, the burdeuw of proof as to 
such defense is not on him.—Alpert v. Bright, Conn., 
51 Atl. Rep. 521. 

159. SALES—Replevin.—The fact that one has sold 
certain coat linings, which have been put into com- 
pleted garments, will not entitle himto replt vin the 
completed garments from under the levy of an execu- 
tion creditor of the purchaser, on the theory that the 
sale of the linings was induced by the purchaser’s 
fraud.— Bennet v. Gilbert, Ill., 62 N. E. Rep. 847. 

160. SaLES—Waiver of Lien for Custody.—Where sel- 
ler inan executed contract for sale of cattle refuses 
delivery at thetime agreed on, he waives his lien for 
keeping the cattle after the time for delivery.—Crug v. 
Gorham, Conn., 51 Atl. Rep. 519. 

161. SCHOOLS AND SCHOOL DISTRICTS—Advertisement 
for Bids.—A board of education, not required to ad- 
vertise for proposals for doing work, may enter into 
any contract it deems best without reference to any 
advertisement made.—Coward v. City of Bayonne, N. 
J.,51 Atl. Rep. 490. 

162. SCHOOLS AND SCHOOL DISTRICTS—Awarding Con- 
trdcts.—A board of education organized under Re- 
vision of 1900 (P, L. 1900, p. 192), in seeking proposals 
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for a contract for supplies, may delegate to a commit 
tee the negotiations for the contract, provided the re- 
sult of the negotiations is considered by the board be- 
fore the award ofthe contract.— Kraft v. Board of Ed- 
ucation, N. J., 51 Atl. Rep. 483. 

163. SHERIFFS AND CONSTABLES — Compensation.— 
Under Rev. St. 1898, § 731, subd. 27, the sheriff is not en- 
titled to compensation for unsuccessful trips to serve 
criminal warrants, except under subdivision 34 of said 
section, authorizing inthe discretion of the county 
board a reasonable allowance for the time employed 
and expenses incurred.—Northern Trust Co. v. 
Snyder, Wis.,89 N. W. Rep. 460. 

164. STATUTES—Construction.—Hurd’s Rev. St. 1899, 
D. 1143, regulating the practice of medicine, held not 
unconstitutional, as including more than is expressed 
in its title.—People v. Gordon, Ill., 62 N. E. Rep. 858. 

165. STATUTES — Extraterritorial Effect.—Penal stat- 
utes of one state can have no operation in another, be- 
ing strictly local in their effect.—Kennealy v. Leary, 
N.J.,51 Atl. Rep. 475. 


166. STATUTES—Municipal Corporation.—A judgment 
in :nandamus, requiring a city to disconnect certain ter- 
ritory, under Laws 1879, p. 77, reversed by the supreme 
court, under Laws 1901, p. 96, though the latter act was 
Passed afterthe judgment was affirmed by the appel- 
late court.—Vance v. Rankin, IIl., 62 N. E. Rep. 807. 


167. STATUTES—Representation on County Board.— 
The provisions Act of June 8, 1901, amended the char- 
ter of the city of Saginaw astothe city’s representa- 
tives on the board of county supervisors, held not 
separable, so as to make any of such provisions valid. 
—Attorney General v. Gramlich, Mich.,89N. W. Rep. 
446. 

168. STATUTES—Taxing Building and Loan Associa- 
tions.—Laws 1895, p. 300, in reference to the taxation 
of building and loan associatfons and the stock there- 
of, beld not invalid as including subject-matter with- 
in the title of the act.—/nre St. Louis Loan & Invest- 
ment Co. of East St. Louis, Ill., 62 N. E. Rep. 810. 

169. STREET RAILROADS— Contributory Negligence. 
—One who negligently goes on street railway track 
may nevertheless recover, if motorman couid have 
avoided injuring him by due care, and he himself 
could not have escaped after discovering approach- , 
ing car.—Parkinson v. Concord St. Ry., N. H.,51 Atl. 
Rep. 268. 

170. TaXaATION— Building and Loan Association. — 
Laws 1901, p. 265, amending Laws 1895, p. 300, § 29a, re- 
lating to the taxation of the stock of building and 
loan corporations, is invalid as an attempt to exempt 
certain stock from taxation.—/Jn re St. Louis Loan & 
Investment Co. of East St. Louis, Ill.,62 N. E. Rep. 
810. 

171. TAXATION— Omitted Property.— Under Revenue 
Act, §§ 41, 46, 47,49, 77, where arailroad company re- 
turns a sheep pen as “railroad track,” the assessor is 
not bound to follow the copy schedule furnished him 
by the county clerk, but should assess such tract as 
omitted property.—Chicago & N. W. Ry. Co. v. Peo- 
ple, Ill., 62 N. E. Rep. 869. 

172. TAXaTION—Right of Purchaser.—A purchaser of 
realty from a tenant in common after sale of the 
property for assessments held not entitled to parti- 
tion as against the purchaser under the sale.—Wind- 
miller v. Leach, Iil.,62 N. E. Rep. 789. 

173. TAXATION — Tux Deed. — A certificate of error 
purporting to set aside a tax deed for taxes for sev- 
eral years, might annul the deed in part only, if the 
error did not affect all of the tithes covered.—Vetterly 
v. McNeal, Mich., 49 N. W. Rep. 441. 

174. TAXATION—Tax Sale.—A tax sale of real estate 
for taxes fortwo yerrs, for an integral price, at one 
sale and on one bid, is valid; but the statement of 
taxes in the posted and advert'sed notices of the sale’ 
must stute the tax for each year separately.—Lancy 
vy. Snow, Mass., 62 N. E. Rep. 735. 





175. TRIAL—Instruction.—In giving a requested in- 
struction as to the things to be taken into considera. 
tion in determining the weight to be given to the tes- 
timony of a witness, it is not error to modify the in- 
struction by adding other proper matters for consid- 
eration in the subject, where the instruction given 
covers all that was asked.—Chicago, B. & Q. R. Co. v. 
Pollock, Ill., 62 N. E. Rep. 831. 

176. TR1aL—Instruction.—Where it would be proper 
to instruct onthe questson of fellow-servants, omis- 
sion of this subject in plaintiff's instructions would be 
cured by subsequent instructions for defendant fully 
covering it.—Ide v. Fratcher, Ill.,62 N. E. Rep. 814. 

177. TRIAL — Reservation of Question of Law. — 
“Whether there is any evidence in this case that K’s 
death was caused solely by external, violent, and ac- 
cidental causes” is a good reservation of a question of 
law.—Keefer v. Pacific Mut. Life Ins. Co., Pa., 51 Atl. 
Rep. 366. 

178. TRIAL— Special Verdict.—Special verdict will not 
sustain a judgment, unless it contains all the essential 
facts,—those admitted, as well as those disputed. — 
Standard Sewing Mach. Co. v. Royal Ins. Co., Pa., 51 
Atl. Rep. 354. 

179. TeRIaL—Trespass.—1oa trespass quare clausum, an 
instruction that plaintiff could not recover unless he 
was found to have been in actual possession covered a 
requested instruction that title alone, if found in 
plaintiff, would not entitle him to recover.—Vetterly 
v. McNeal, Mich., 89 N. W. Rep. 441. 


180. TROVER AND CONVERSION — License. — Where 
there was on defendant's land certain wood, which 
bad been cut and which plaintiff was entitled to re- 
move, and defendant forbade such removal, it con- 
stituted a conversion.—Erskin v. Savuge, Me.,51 Atl. 
Rep. 242. 

181. TRUSTS —Appointment.—The share of a trustee, 
as cestui que trust, he having exercised his power of 
testamentary appointment, held not applicable to- 
ward deficiency caused by his default as trustee.—/n 
re Dunglison’s Estate, Pa., 51 Atl. Rep. 356. 


182. Usury—Profits in Lieu of Interest.—A sale for 
a judgment note on agreement to receive in lieu of in- 
terest ashare of the profits equal to $150 a month, 
held not usurious, under Act April 6, 1870.—Scott v. 
Kennedy, Pa., 51 Atl. Rep. 384. 


183. WILLS — Election. — Where testator gave the 
residue of the estate to his wife, and devised property 
of hers to the heirs of his son, and she took under the 
will, her executor held bound by such election.—Kid- 
der v. Douglases, Ill.,62 N. E. Rep. 911. 


184. WILLS— Intention of Testator.— A legacy to a 
testator’s wife held not to have been given in lieu of 
dower.—Thompson v. Betts, Conn., 51 Atl. Rep. 564. 


185. WILL8—Power of Disposition.—A will providing, 
**I desire the remainder of my estate to be disposed 
of in accordance with the judgment and advice of my 
executor,” gives him an unlimited power of disposi- 
tion.—Jn re Watt’s Estate, Pa.,51 Atl. Rep. 588. 


186. WITNESSES—Admissibility of Evidence.—Where 
plaintiff, in an action for injuries sustained while at- 
tempting to alight from a street car, testified that the 
car stopped long enough for him to alight, and that 
he gave no signal to the conductor of his intention, 
held not error to refuse to allow him to state his 
recollection of the length of time the car stopped.— 
Ackerstadt v. Chicago City Ry. Co., Ill.,62 N. E. Rep. 
884. 

187. WITNESSES—Credivility.— That the beneficiary 
under a willdid not wish to disclose incidents of his 
early life and his family connections, matters not 
connected with the issue of undue influence on trial, 
and that he may have sworn faleely concerning such 
matters, was not cause for rejecting all his testimony 
concerning the issue.—Jn re Willford’s Will, N. J., 51 
Atl. Rep. 501. 














